
Louisiana Public Defender Board 
Thursday, April 30, 2020 

12:00 p.m. 
Zoom1 

AGENDA 

1. Call to Order and Comments by Chairman, Frank Holthaus

2. Adoption of the Agenda* pgs. 129-130 

3. Call for Public Comment

4. Adoption of the April 17, 2020 Minutes* pgs. 131-136 

5. Policy Committee Report and Recommendations
a. Working Group – Structural Changes*

6. Budget Committee Report and Recommendations*
a. Districts

i. Solvency Projections pgs. 137-139 
ii. Mitigation Updates pgs. 140-144 

iii Immediate Funding Needs 
1. District 37 (Caldwell)* pg. 145 

b. Contract Programs - Informational
i. SPD Report pgs. 146-169 

1. CAP report pgs. 170-179 
2. LCCR report pgs. 180-186 

ii. Fund Balances pg. 187 

iii. Stimulus Fund – Application Status pgs. 188-189 

7. Request for Authorization to Obtain a Certification* pg. 190 
(La.R.S. 15:166)

8. LCLE Grant Survey – Informational pgs. 191-192 

9. House Appropriations Request – LPDB Needs Due to pgs. 193-211 
COVID-19 - Informational 

1 This meeting is being held via a ZOOM video-conference pursuant to Executive Proclamation JBE 2020-30 –
Additional Measures for COVID-19 Public Health Emergency Section 4. 129



10. Personnel Updates – informational
a. District Defender – District 29 (St. Charles)
b. Trial Level Compliance Office/Director of Training Interviews

11. Division Updates - Informational
a. Capital pgs. 212-220 

12. RAMOS v. LOUISIANA – informational pgs. 221-307 

13. Next Meeting

14. Adjournment*
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Louisiana Public Defender Board 
Friday, April 17, 2020 

12:00 p.m. 
Zoom1 

DRAFT MINUTES 

1. A meeting of the Louisiana Public Defender Board, pursuant to lawful notice,
was called to order by its Chairman Frank Holthaus on Friday, April 17, 2020, via
ZOOM video-conference (see footnote) at approximately 12:15 p.m.   Mr. Holthaus
acknowledged quorum.

The following Board members were present: 

Zita Andrus  Chris Bowman Flozell Daniels 
Pat Fanning  W. Ross Foote Michael Ginart  
Frank Holthaus Donald North Moses Williams 

The following Board members were absent: 

Lyn Lawrence  Chaz Roberts 

The following members of the Board’s staff were present: 

Rémy Voisin Starns, State Public Defender 
Barbara Baier, General Counsel 
Natashia Carter, Budget Administrator 
Jean Faria, Capital Case Coordinator 
Anne Gwin, Executive Assistant 
Richard Pittman, Dep. Public Defender, Dir. Juvenile Defender Services 
Erik Stilling, Information and Technology Director  
Tiffany Simpson, Legislative Director – Juv. Compliance Officer 

2. Adoption of the Agenda.  Professor Donald North moved to adopt the agenda
which was seconded by Mr. Flozell Daniels and passed unopposed.

1 This meeting is being held via a ZOOM video-conference pursuant to Executive Proclamation JBE 2020-30 – Additional Measures 
for COVID-19 Public Health Emergency Section 4. 
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3. Call for Public Comment.  Mr. Holthaus indicated public comment would be
taken up with each item.

4. Adoption of the Minutes.   Judge Foote moved to adopt the Minutes of the
April 3, 2020 meeting as presented.  Professor North seconded the motion which
passed unopposed.

5. Mitigation Efforts and Solvency Projections.   Chairman Holthaus asked SPD
Starns to report on this issue.  Mr. Starns reported the districts are in compliance
with the Board’s directive to submit expenditure reductions as a result of
courthouse closures due to COVID-19 and that staff (Erik Stilling, Richard Pittman
and Tiffany Simpson) have worked quickly to incorporate the submitted information
into projections and spreadsheets for discussion.  Professor North inquired which
districts were not compliant.  Dr. Simpson indicated District 12 (Avoyelles
Parish), District 18 (Iberville, Pointe Coupee, WBR Parishes), District 36
(Beauregard Parish) and District 38 (Cameron Parish) did not submit plans.   She
reported that many of the districts provided additional information that was non-

 responsive to the survey and thus was not included in the spreadsheet for 
discussion but that the information is  important and will be archived.  She 
reported with mitigation efforts by the districts approximately two million dollars in 
savings through FY20 is realized and that the majority of the districts began their 
mitigation plans on April 1.   

District 24 (Jefferson Parish) District Defender Richard Tompson reported 
decreasing his contracts by 50% which may help get his district through to October   
with his district’s current fund balance.  Without the cuts, the district would not 
make it through June 2020.  

Mr. Starns reported that with the mitigation efforts the solvency projections look 
better for the end of the fiscal year; however, problems still exist through the end of 
the calendar year and into Spring of 2021 and that is assuming LPDB gets a 
standstill budget.  He reiterated from last week’s meeting the need to plan now in 
order to meet the challenges later. 

Dr. Stilling then presented the solvency projections on page 117 of the materials. 
Mr. Starns summarized the presentation reporting that rather than the 18 districts 
projected insolvent at the April 3 meeting, this week’s projections indicate 9 
districts and that six of those 9 can be made solvent for approximately $288,000 
($287,924).  The remaining 3 larger districts (District 15 (Acadia, Lafayette and 
Vermilion Parishes) District 22 (St. Tammany and Washington Parishes) and 
District 41 (Orleans Parish)) remain in a combined shortfall of approximately 
$645,000 (644,900).  After a disbursement of $288,000 to the 6 smaller districts and 
$645,000 to the 3 larger districts, the contingency fund ($1,506,020) will have a 
projected balance of approximately $573,000 ($573,196) on June 1 with an 
additional need for approximately one million to bring all districts to solvency 
through July pending new fiscal year allocations.    Mr. Starns reported that in 
pursuit of finding the resources to meet these needs, he has met (via Zoom) with all 
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of the program directors regarding their contracts for this fiscal year and next and 
he will be having like conversations with the districts as well as looking at staff 
administration and the budget to find areas to better allocate LPDB limited 
resources. 

6. Districts
a. Letter of Support.  Chairman Holthaus reported a number of district
defenders signed off on a letter supporting the “Starns Solution” or Starns
Recommendation” and asked Mr. Starns to address the item.

Mr. Starns indicated that his recommendation takes into account a number 
of things including projecting what the insolvencies are and solving those 
with the Contingency and Residual Funds starting with the problems that 
can be solved first and then focusing on the larger deficit areas; looking top to 
bottom at the districts for ways to save/allocate resources; looking critically at 
and analyzing all of the program contracts to see how best to deal with the 
work that goes on in the 35% budget allocation; and, looking at how resources 
are allocated for the Board’s staff and administrative costs.  

b. Funding Requests.  Mr. Starns reported three districts have submitted
funding requests – District 13 (Evangeline Parish), District 22 (St. Tammany
and Washington Parishes) and District 41 (Orleans Parish).

District 13 (Evangeline Parish) – Mr. Starns reported that Mr. David 
Marcantel is acting Interim and has submitted a request for $100,000 to get 
the district through the end of the fiscal year.  Mr. Starns indicated that the 
district’s immediate need is for $34,350 by the end of this month for payroll 
and it is his recommendation to provide those funds.  Mr. Pat Fanning 
stressed concern that the district showed no action to reduce expenditures in 
the district on the mitigation report while other districts such as the 24th are 
cutting salaries in half and/or furloughing staff.  He indicated he would 
support the payment this month but would not support further funding 
without some mitigation from the district.   Mr. Holthaus reminded the board 
that Mr. Marcantel has only been in position a short while after the 
resignation of the prior district defender and that this recommendation is 
only for this month.  Mr. Fanning reiterated he would support funding this 
month but not going forward.  Mr. Mike Ginart inquired how the district got 
into this situation and what information staff has on the district.  Mr. Starns 
reported that a site visit has been done and hiring the interim was the first 
step.   The insolvency of the district is an inherited problem that the interim 
is having to deal with.  Mr. Ginart agreed that he would support the funding 
this month but not moving forward without more information.  Judge Foote 
clarified that, in fact, Mr. Marcantel did cut his interim salary in half as a 
mitigating effort and that he needs more time to access the district’s 
situation.  Professor North reported that the Budget Committee was in 
support of the funding request at the March 2 Committee meeting, that the 
attorneys in the district have not seen reduced workloads as a result of the 
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pandemic and are still having to appear in court.  District 13 attorney Trisha 
Ward confirmed that the district’s workloads have not decreased, there is no 
local revenue coming in, and that the public defenders are getting pushback 
from the judges and the district attorneys.  Professor North then moved to 
approve $34,250 to David Marcantel in District 34 (clarified to be District 13).  
The motion was seconded and upon vote passed unopposed. 

District 22 (St. Tammany and Washington Parishes) – Mr. Starns reported 
Mr. Lindner has requested funding but he does not believe it is immediate at 
this time.  Mr. Lindner addressed the Board.   He reported receipt of local 
revenues of $103,000 between April 1 and April 14 which reduced his original 
projected deficit through the end of the fiscal year from $350,000 to $36,000, 
so his need is not immediate.  However, the current issue he is facing is that 
a large part of his district’s mitigation plan is the suspension of the conflict 
felony contracts.  When court resumes in mid to late May he will have to 
bring those attorneys back and will need $100,000.   Mr. Holthaus indicated 
discussions would continue as the date gets closer. 

District 41 (Orleans Parish).  Mr. Starns reported a situation similar to the 
22nd in that a large request has been made but is not immediate; rather Mr. 
Bunton is looking ahead at July hurdles.  His request is for $450,000 which is 
what staff has projected but it is not an immediacy.  District Defender 
Derwyn Bunton addressed the Board.  He reported that he has written to the 
City of New Orleans regarding the district PDO’s participation in the City’s 
relief plans.  He reported his district’s savings through June of approximately 
$315,000 through reductions.   However, he stressed to the Board that the 
district cannot go to zero funds.  They have to maintain a balance because of 
reimbursable grant guidelines.  Once the district expends funds, the grant 
repays the district.  If the district goes to zero there is a danger of default on 
certain grants.    

7. Executive Staff Positions.  Mr. Starns reported on two vacant statutory
positions.  He indicated it is imperative they be filled before the end of the
fiscal year.  He indicated that interviews had been set up prior to COVID-19
and that they will be reset and held by Zoom next week and that hopefully
by next Friday or no later than the Friday after he will have
recommendations to fill those positions.

8. Next Meeting:  Friday, April 24, 2020.  12:00 p.m. via ZOOM Videoconference

Mr. Flozell Daniels then took the opportunity to thank Mr. Starns and staff for the 
compiled information for the districts and the programs and for working overtime to 
submit everything.  He then expressed his concern for the safety of district 
defenders and programs as there are scenarios where judges are requiring them to 
physically go to court.   He urged them to let the Board know when they think they 
are at risk and the Board will figure out how to protect them. 
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Mr. Ginart echoed Mr. Daniels’ thanks to Mr. Starns, staff, and the districts for the 
needed information.  He then requested a capital report in the form previously 
discussed with Capital Case Coordinator Jean Faria to be presented at an early 
May Board meeting. 

Judge Foote expressed his appreciation to every district defender who made cuts 
and to the people who agreed to take them. 

District Defender Paul Marx (District 15) suggested a Board resolution that the 
district defenders could present to the judges who are requiring court attendance.   
Mr. Daniels agreed that the Board should consider putting a resolution in place. 

Professor North asked SPD Starns to place the 501(c)3 programs’ mitigation efforts 
on the next Board agenda, schedule a budget committee meeting if needed, and for 
a status report on whether or not the districts and the 501c3s are getting help from 
the stimulus or the payroll protection plan. Dr. Simpson indicated the contract 
programs submitted mitigation plans and that she would update the spreadsheets 
for the next Board meeting to include the stimulus information. 

9. Adjournment.  Mr. Ross Foote moved to adjourn. Professor North seconded the
motion which passed unopposed.

GUESTS: (See ZOOM participant report, attached) 

I HEREBY CERTIFY that the foregoing is a full, true, and correct account of the proceedings 

of the Louisiana Public Defender meeting held on the 17th day of April, 2020, as approved by 

the Board on the 30th day of April, 20202. 

___________________________________ 
C. Frank Holthaus, Chairman

2 The meeting at which these minutes were approved was held by Zoom video-conference pursuant to Executive Proclamation JBE 
2020-30 – Additional Measures for COVID-19 Public Health Emergency Section 4. 
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1 Bettye Wall 46 Thomas Gernhauser 91 Joshua Newville
2 Chuck Reid 47 Trisha Ward 92 Sarah Schnorrenberg 
3 Kristin Wenstrom 48 Angela Claxton 93 Richie Tompson
4 Paul C Fleming Jr 49 Elizabeth 94 Sade Lee
5 Richard Bourke 50 Emily Ratner 95 Anthony Champagne
6 Lindsay Blouin 51 Jill Pasquarella 96 Eve Hampson
7 Carol Kolinchak 52 M. Naquin 97 Renee Bourg
8 Pamela Metzger 53 Steven Thomas 98 Michael A. Mitchell
9 Andrea Stentz 54 Derrick Carson 99 Shon Williams

10 Kristen Rome 55 Renee Bourg
11 G Paul Marx 56 Aliseia Williams 
12 Herman Castete 57 Annie Flanagan
13 Matilde Carbia 58 Kevin Linder
14 Tony Tillman 59 JDRAJD18
15 Ben Cohen 60 Kerry Cuccia
16 Louis Champagne 61 Molly Fowler
17 Robert Noel 62 Eve Hampson
18 Emily Zolynsky 63 Nicholas Trenticosta
19 Kyla Romanach 64 Richie Tompson
20 Michael Miller 65 Michael Mitchell 
21 Alan Robert 66 Chanel Long
22 crwhitehead3 67 John Lindner
23 David Narcantel 68 Miles Swanson
24 Don Kneipp 69 15045799002
25 Jee Park 70 Olivia Woollam
26 Reginald McIntyre 71 Anthony Champagne
27 Rhonda Covington 72 Stephen Stanford
28 Aaron Clark-Rizzio 73 Gary Clements 
29 Adrienne Harreveld 74 Jeremy
30 Deirdre Fuller 75 mike courteau 
31 Harry Fontenot 76 Michelle AndrePont
32 J. Albert Ellis 77 Jason Williamson
33 Maggie LeBlanc 78 Conor Gaffney
34 Richard Stricks 79 Jared Davidson
35 Derwyn Bunton 80 TM (Tianna)
36 Maria Chaisson 81 Christopher Aberle
37 Brett Brunson 82 Renée Slajda
38 Brian McRae 83 15049089291
38 Darrilyn Favorite 84 15049089291
40 Cecelia Kappel 85 Kathryn Cooper
41 Dan Schilling 86 Sarah Ottinger
42 Hannah Van De Car 87 Michelle AndrePont
43 Jerry Harrell 88 Christopher Aberle
44 Kristen Richardson 89 Dannielle Berger 
45 Rick Candler 90 Dwight

Guests - Board Meeting, April 17, 2020 - ZOOM Video-Conference
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1 2 3a 4 5 6 7 8 9 10 11 12 13 14 15

District 

Date of 
Most 
Recent 

Report of 
Cash on 

Hand (COH) 

April CUFs & 
Local Approps

Additional State Funds

from Capping Residual 
& 5% Contingency 
Funds April ‐ June

Estimated Apr‐Jun 2020 
Expenditure 

Data  

Estimated @3 x Mar'20 
Expds. Monthly Expends 

Chief planned cuts in 
expends April‐Jun 2020   Total Cash on Hand (COH)

 Initial FY20  Ending FB 

IF NO NEW CUFs nor general nor 
Special local Approps arrive thru 

June 

Capping and Contingency 
Funding 

Amt needed for Solvency 
for ALL BUT Three 

greatest Shortfalls (15th, 
22nd & 41st)

Final Ending Fund Balance 
June 30th AFTER Capping & 
Contingency Funds applied 

(Col 7)
and Cuts applied (Col 9) 

No Cap/Conting llargest 
shortfall 15,.

Amount needed to 
Get District through 
May 31, 2020  with 

Expenses Cut

 (11th not yet yet 
actually paid for April‐
covered by 42nd but 

Incl. in May 
payment)

Amount needed to 
Get District 

through June 30, 
2020  with 

Expenses Cuts

Final Ending  June 30 FB 
(Col 9) can cover this 

portion or total months 
of total  expenditures in 

FY21 assuming cuts 
remain in place

ASSUMING 15 reach 
zero by June 30 
Additional Funds 

Needed FOR JULY 31st 
Total Expends

MAY ‐JUNE WEEK 
of  SHORTFALL 

WHEN 
CAPPING/CONTIN
GENCY FUNDING 
is first  NEEDED 
(using 3‐mo 

average spending 
cuts)

1 Mar‐20 102,312                822,638  178,050  804,317  262,041  262,041 1.22 1.22 
2 Mar‐20 109,443  7,500  364,653  262,710  262,710 7.73 7.73 
3 Mar‐20 148,316  6,000  761,983  619,667  619,667 13.06 13.06 
4 Mar‐20 540,000  170,000  612,095  242,095  242,095 1.96 1.96 
5 Mar‐20 7,746  173,559  $27,823.29 219,580  81,591  81,591 1.68 1.68 
6 Mar‐20 37,000                  135,175  2,997  285,609  190,431  190,431 4.32 4.32 
7 Mar‐20 101,323  52,823  58,305  9,805  9,805 0.61 6,362 0.61 
8 Mar‐20 9,523  70,002  ‐    76,507  16,028  16,028 0.69 7,306 0.69 
9 Mar‐20 46,349                  337,219  46,196  324,781  80,107  80,107 0.83 16,901 0.83 

10 Mar‐20 116,367  2,313  291,044  176,991  176,991 4.66 4.66 
11 Mar‐20 4,300  91,654  17,257  ‐  (70,096)  70,096  0 45,297 24,799 (2.8266) 24,799 Early April
12 Mar‐20 98,272  194,680  96,408  96,408 2.94 2.94 
13 Mar‐20 1,929  34,250  95,669  8,113  3,543  (47,834)  47,834  0 18,649 29,185 (1.6390) 29,185 Early‐Mid  May
14 Mar‐20 652,304  7,157  1,441,462  796,315  796,315 3.70 3.70 
15 Mar‐20 181,255                1,118,058  234,000  518,365  (184,438)  (184,438) 184,444 (0.6259) 294,686 Dead‐center June
16 Mar‐20 43,567                  412,660  79,407  605,872  316,186  316,186 2.85 2.85 
17 Mar‐20 249,900  13,000  289,076  52,176  52,176 0.66 26,790 0.66 
18 Mar‐20 181,375  523,888  342,513  342,513 5.67 5.67 
19 Mar‐20 1,243,371  30,499  1,408,202  195,330  195,330 0.48 208,961 0.48 
20 Mar‐20 9,000  82,302  34,400  250,965  212,063  212,063 13.28 13.28 
21 Mar‐20 914,145  ‐    1,206,249  292,104  292,104 0.96 12,611 0.96 
22 Mar‐20 122,000                846,435  241,709  491,221  8,495  8,495 0.04 201,575 0.04 
23 Mar‐20 60,108                  296,824  33,996  292,089  89,368  89,368 1.02 1.02 
24 Mar‐20 835,442  355,415  1,274,746  794,718  794,718 4.97 4.97 
25 Mar‐20 5,000  134,529  18,000  58,835  (52,694)  52,694  0 13,851 38,843 (1.3566) 38,843 Mid‐Late May
26 Mar‐20 469,474  1,230  821,597  353,353  353,353 2.26 2.26 
27 Mar‐20 276,099  ‐    386,611  110,512  110,512 1.20 1.20 
28 Mar‐20 61,318  10,596  91,426  40,704  40,704 2.41 2.41 
29 Mar‐20 209,103  ‐    617,767  408,663  408,663 5.86 5.86 
30 Mar‐20 17,000                  212,649  22,245  231,651  58,247  58,247 0.92 5,221 0.92 
31 Mar‐20 34,000                  156,739  11,000  391,028  279,289  279,289 5.75 5.75 
32 Mar‐20 61,922                  348,451  9,400  759,937  482,808  482,808 4.27 4.27 
33 Mar‐20 56,882  ‐    147,981  91,099  91,099 4.80 4.80 
34 Mar‐20 6,125  129,138  12,875  87,064  (23,074)  23,074  0 23,074 (0.5954) 38,754 Early‐Mid June
35 Mar‐20 5,897  65,854  23,012  35,500  (1,445)  1,445  0 1,445 (0.1012) 14,281 Late June
36 Mar‐20 94,682  98,102  3,420  3,420 0.11 28,141 0.11 
37 Mar‐20 54,025  5,949  18,409  (29,667)  29,667  0 13,642 16,025 (1.8513) 16,025 Early May
38 Mar‐20 30,495  225,416  194,921  194,921 19.18 19.18 
39 Mar‐20 34,052  9,945  47,038  22,931  22,931 2.85 2.85 
40 Mar‐20 224,155  50,983  350,542  177,370  177,370 3.07 3.07 
41 Mar‐20 800,000                1,991,164  296,674  928,788  34,298  ‐    34,298 0.06 530,532 0.06 
42 Mar‐20 15,000                  101,197  19,331  496,148  429,282  429,282 15.73 15.73 

1,570,031            34,250  0.58  224,810  1,500,974        

Total Capping  + $307,793 (409,249)  (184,438)                        1,242,362       1,057,923 
5% Contingency Funds  $1,193,629

443,051            

$1,467,172

Potential Shortfall All Districts in 
red before Capping and 

Contingency Funds applied

Final Shortfall of 
three largest district 

shortfalls

July Total Needed

EXECUTIVE SUMMARY: Solvency 
Projection THRU JULY with Partial April 
CUFs data  and assuming NO NEW CUFs 
May‐July WITH JUNE SHORTFALL DATES 

STEP ONE: This analysis starts by 
gathering the basic fiscal data needed: 
April CUFs/Approps, total Cash on Hand 
(COH) and districts' planned spending 
cuts and making estimates of each 
district's Apr‐Jun 2020 expenditures.  
We can only assume March expends 
will be constant through July and thus 
estimate the Apr‐June total Expends by 
using  March '20 Expends  x 3 (for April‐

June) (Col 5).

STEP 2: These estimated expenditures 
are balanced against the most recent  

March total cash on hand amounts (Col. 
7)  adding any cost‐savings through 
planned spending cuts (Col. 6)  ‐‐ also 
adding any actual NEW CUFs/Approps 
that are received Col 3a (includes $680K 
in 41st & $245K in 19th local approps).   

The result is the initial  solvency 
projection, i.e., the  June ending fund 
balance of each district (Col. 8, pale 
green). This leaves 7 districts in 

shortfall, 6 manageable‐sized amounts 
(<$100K each), one very large amount in 

the 15th.

STEP 3: In Col. 9, the $224K of the total 
$1.5M  Capping Residual Fund and 5% 
Contingency Fund  are applied to the 6 
manageable shortfalls seen in Col. 9 

(except the largest, Dist. 15). In Col 10, 
dark green, we see the final solvent 

fund balances of all districts but the one 
district with a large shortfall (Districts 
15). This shortfall   totals $just over 
$184K  (bottom, Col 10) yet $1.2M 

Capping & Cotingency Funds remain to 
cover the 15th with $1.06M remaining  
(bottom left & Right of this Yellow 

Executive Summary).

STEP 4: Determine portion or total # of 
Months of total expends beyond June 
30 each district has (or has not) and if 
not, how much they need to reach May 
31, June 30 & July 31st (Col. 11, 12  & 
14). Finally we identify that  part of 
which month each shortfall district 
would begin to tap the capping + 

contingency funds  before June 30 (Col. 
15)

STEP 4

  LPDB Solvency Projection THRU JULY with SOME April  2020 CUFs and assuming NO NEW CUFs May‐July  and KEEPING CUTS IN PLACE THRU JULY (Incomplete April Data)
(Note: As new CUFs/Approp data arrive we enter April in  Col 3a, adding Col 3b for May & 3c for June )

Available Total to 
Cover Shortfalls 
MINUS running total 
cap/conting 
distributions (bottom 
col 4 to left)

Capping + 
Contingency 

Funds Remaining 
to cover 15th 

District

STEP ONE STEP TWO STEP THREE

Total Capping + 
Contingency Funds 
needed  to cover all 
except  3 largest 

shortfalls (15th, 22nd & 
41st)

Running total of 
cap/conting 

distributions deducted 
from total to cover 
shortfalls (green, 
bottom Col 7)

Remainder at 
6/30/20

Additional July Special 
Appropriation Need 
after covering 15, 22 

&  41
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District

Final Ending  June 30 
FB (from Sov. Proj. 

Col 9)  falls short  this 
portion or total # of 

months of total  
expenditures in FY21 
assuming cuts remain 

in place

MAY - JUNE WEEK of  
SHORTFALL WHEN 

CAPPING/CONTINGENCY 
FUNDING IS FIRST  

NEEDED (using 3-mo 
average spending cuts)

Amount needed to Get 
District through May 

31, 2020  with 
Expenses Cuts

(11th had not actually 
been paid by State, 
covered by 42nd)

Amount needed 
to get District 

through June 30, 
2020  with 

Expenses Cuts

11 (2.83) Early April 45,297 24,799
13 (1.6390) Early-Mid  May 18,649 29,185

15 (1.2410) Dead-center June 184,444
25 (1.36) Mid-Late May 13,851 38,843
34 (0.60) Early-Mid June 23,074
35 (0.10) Late June 1,445
37 (1.8513) Early May 13,642 16,025

91,441 317,816

1 22 201,575

2 23
3 24
4 25 38,843
5 26
6 27
7 6,362 28
8 7,306 29
9 16,901 30 5,221

10 31
11 24,799 32
12 33
13 29,185 34 38,754
14 35 14,281
15 294,686 36 28,141
16 37 16,025
17 26,790 38
18 39
19 208,961 40
20 41 530,532
21 12,611 42

Funding Needed July 1-31  Based on Partial April Data for June Solvency 
(assumes cuts remain in place and no New CUFs through July)

July 2020 Total Need: $1,500,974
(Assumes FY21 DAF not Yet Appropriated)

Additional Appropriation Needed to Fully Cover July 2020:    $443,051
(Assumes $1.057M Remainder of Capping & Contingency Funds are 

Applied)

These total $409,256 which is $7 higher 
than the Solvency Projection figures of 

$409,249 due to rounding error

Schedule of Payments Based on Partial April Data for June Solvency 
(assumes cuts remain in place and no New CUFs through June)  
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Projected Schedule of Payment Detail FY20 
 

Among the districts with more manageable shortfall amounts, the new CUFs, and new 
planned cuts has resulted in the following changes since the last projections presented: 
 

• The 11th made more than $17K in cuts and brought in $4,300 in CUFs in April but still needed 
$20.499 for April which was covered by the CEA with the 42nd.  The district will need $24,799 in 
May and $24,799 in June. For July, the district will need $100,648 to reach July 31. 
 

• The 13th district increased it cuts from $2,500 to about $8,100 also added about $1,900 in 
April  CUFs, and they spent $31K in March ($1,000/day). So new CUFs combined with the push 
back the shortfall date about 8 days and therefore it appears now that this district depletes all 
current funds May 11 or 12. About May 11 the district will need $18,649 to reach May 30, 
another $29,185  to reach June 30 and $79,724  to reach July 31. 

 
• The 25th added $5K CUFs, and spends $1.4K/day, so the shortfall date moved from around May 

16 to May 19 or 20. Instead of Early-Mid May it is now listed as falling short Late-Mid May. The 
district needs about $13,851 to reach May 31, $38,843  to reach June 30 and $ 97537 to reach 
July 31.  

 
• The 34th added $6K in new CUFs, and spends about $1.4K per day (roughly the same as the 25th), 

which pushes back the shortfall date a bit more than 4 days. The date had been perhaps 
June  7th or 8th, but the new April CUFs move it to June 12 or 13 and it is now labelled Early-Mid 
June. By June 13, the district will need $23,074 to reach June 30, another $66,120 to reach July 
31.  

 
• The 35th added $5,800 in April CUFs, spends about $700/day, which moves the prior shortfall 

date of June 15th to about June 27th and so is labelled Late June. Near June 27, the district will 
need $1,445  to reach June 30, another $23,397 to reach July 31. 

 
• The 37th added NO April CUFs, and cut just under $6K in expenses and will deplete all funds 

around May 5. About May 5 the district will need $13,642 to reach May 30, another $16,025 to 
reach June 30 and $47,675 to reach July 31. 

 
 

Among the Potentially Large Shortfall Districts, the 15th, the 22nd and the 41st, the situation is changing 
rapidly, and generally to the better. LPDB Staff is monitoring changes constantly. Changes since the 
last projections are as follows: 
 

• The 15th has so far received roughly $180K in April CUFs data and planned for over $230K in cuts. 
therefore current projected Late May shortfall date will be pushed back well into June at least. 
The district will need over $294K if no FY21 money arrives in early July. 

 
• The 22nd to date received more than $122K in April CUFs and planned more than $240K in cuts, 

with an ending fund balance just under $10K in the black. The district will need nearly $202K if 
no FY21 money arrives in early July. 

 
• The 41st is slated to receive over $680K in local appropriations, received another $120K in local 

CUFs and planned nearly $300K in cuts. Therefore, the ending fund balance will be over $34K, 
but the district will need over $530K if no FY21 money arrives in early July. 
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District Total Savings

Attempt 

Additional 

Funding

Funding 

Amount  Time and Effort

Courts 

Status Proceedings Conducted

Mechanism for Conducting 

Proceedings Jail Visitation 

Remitting Agency Expectations 

of April Revenues

DD Expectations for April 

for Revenues Time to Remittance

1 $178,050 Yes Timesheets Open

Jail clearance, bond hearings, 

protective order hearings, 

and some pleas

Attorneys- present                

Clients - video conference

Jail is open however DD 

has instructed attorneys 

to telephone

No communication. Received 

$$102,312

$44,280 from SCC, check 

dated in February Unknown

2 $7,500.00 Yes Timesheets Open

Matters related to 

incarcerated persons

Telephone and video 

conference

Telephone/video 

conference No communication

Received checks from 

two parishes, down by 

40% 60 - 75 days

3 $6,000 Yes None Open

Notices to clients who aren't 

incarcerated, video 

arraignments, bond hearings

Notices in person, all others 

video conference

Telephone/video 

conference No communication Unknown 90 days

4 $170,000 Yes Timesheets Closed

72 hour hearings, 

arraignments, bond 

reductions, other hearings 

and pleas for incarcerated 

clients Video conference Video conference No communication Negligible Unknown

5 $27,823.29 Yes None Open Business as usual Video or in person Telephone Received $7,746.11 Received $7,746.11 Unknown

6 $2,997.35 Yes Timesheets Closed

CINC continued custody, 

criminal arraignments, 

pretrial conferences of 

incarcerated defendants Video conference All jails closed to visitors Received $37,000 Normal funding for April Unknown

7 52,822.50$           Yes None Closed

Magistrate and other 

emergency hearings required 

by Supreme Court Video conference All jails closed to visitors No communication

Do not expect to receive 

any funds Likely 60-90 days

8 $12,300 Yes Timesheets Closed None Telephone Received $9,522.50

Do not expect any 

revenues in May 90 days

9 $46,195.91 Yes Timesheets Closed

Alexandria City Court: none                             

Pineville City Court: none  

9th JDC: arraignments and 

bond hearings; CINC and 

delinquency answers and 

adjudications Video conference All jails closed to visitors Received $46,348.62

No expectation to 

receive funds from JDC, 

expect nominal 

application fees Unknown

10 $2,313.30 Yes Timesheets Closed Tele/video conference Telephone

Expect remittances but 

unknown how much

Expect to receive 30% of 

last year's total 60 - 90 days

11 $17,257.23 Yes

Document time 

and effort 

through 

database Closed None Closed circuit TV No communication $2,000 30-90 days

12

District survey Responses - Updated April 28th
140



13 $8,113 Yes Timesheets Open Business as usual Video conference Videoconference Received $1,928.85

Also received $34,250 in 

exigency from LPDB.  

Unclear if will receive 

any additional funding 90 days

14 $7,157.28 Yes $7,157.28 

Exempt 

employees 

documenting 

time and effort Open

Arraignments, pleas, CINC, 

Gwen's Law, bond 

reductions, and motions In person

Telephone/ video 

conference

15 $234,250 Yes Timesheets Closed

Initial appearance, bail, 

arraignment, plea bargains 

for incarcerated clients Video conference Video conference Received $181,254.65 Less than $100,000 Unknown

16 $79,407.23 Yes Timesheets Closed

1st appearance, bond 

hearings, felony 

arraignments for 

incarcerated clients, 701 

hearings Video conference Telephone 

Received reimbursements 

totalling $43,567.  Iberia 

Sheriff's Office will be delayed $55,000-60,000

Most remitted 

month after 

received

17 $13,000 Yes Timesheets Open

Magistrates, arraignments, 

bond reductions, motions, 

and pre-trials for 

incarcerated individuals only

Some in person, other video 

conference Telephone No communication

Anticipate very little 

revenue Unknown

18

19 $30,449.04 Yes

Admin 

productivity 

monitored 

through specific 

tools; attorneys 

through 

timesheets and 

defenderData 

activity Closed

Single duty docket employed 

by each court

Video conference - JDC and BR 

City Court allow attorneys Telephone No communication

Expect no conviction and 

user fees Varies widely

20 $34,400 None Timesheets Closed Juvenile proceedings Video conference Telephone Received $9,000 Received $9,000 to date Varies widely

21 0 Yes Timesheets Closed

Jail call, bond reductions, 701 

Motions, domestic violence 

cases, 72 hour hearings, 

emergency juvenile and CINC 

matters Video conference

Investigators allowed to 

pick up paperwork and 

speak with newly arrested 

clients No communication Below average

Most remitted on 

monthly basis

District survey Responses - Updated April 28th
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22 $241,709 Yes Timesheets Closed

Bond reductions, pleas, 

revocations. Juvenile and 

CINC proceeding as usual Video conference No access Received $122,000 Unknown 90- 120 days

23 $33,996 Yes Timesheets Closed

Arraignments and juvenile 

proceedings; Court for jailed 

clients to begin April 6th Video conference

Telephone/video 

conference Received $60,108

1/2 of normal 

remittances 30 - 45 days

24 $355,414.59 Yes Timesheets Closed

Magistrate: 72 hr hearings     

Commissioner Court: 

Motions to reduce bond, 

P.E., arraignments for jail 

clients                             

District court: Bond 

reductions and some pleas Video conference None No communication

Do not expect to receive 

any funds Unknown

25 $18,000 Yes Timesheets Closed Video conference None

Expect to receive funding from 

Sheriff's Office but not DA $5,000 from Sheriff Unknown

26 $1,230 None Timesheets Closed

72 hour hearings, only 

matters are for incarcerated 

clients Video conference

In person visitation and 

video conference No communication 2/3 of typical revenue Unknown

27 0 None None Closed

Arraignments;                        1 

Division of District Court 

holds modified Rule Day on 

Thursdays Closed Circuit TV None No communication

Expect to receive 

$10,000 90 days

28 10,596.00$           None Timesheets Open Emergency CINC In person None No communication

Do not expect to receive 

any funds Unknown

29 0 Yes Timesheets Closed

Arraignments, motions, and 

bond hearings Video conference Telephone

Funds will be received but no 

estimate of amount No expectations Unknown

30 $22,245 Yes Timesheets Closed

Significant number of 

proceedings Video conference Video conference Received $17,000

Expect fewer revenues 

than normal 90-135 days

31 $11,000 Yes Timesheets Closed

72hr hearings, arraignments, 

pleas

PDO in courtroom             

Defendant - videoconference Telephone Received $34,000

Already received most of 

April funding and is 

above average.  Most of 

the funding is from 

tickets written in January 

and early February 90 days

32 $9,400 Yes Timesheets

District 

Courts - 

closed to 

public     

City Court- 

only 

juvenile 

matters

Magistrate hearings, bond 

hearings, pretrial 

conferences, some 

arraignments, 72hr hearings 

in DCFS cases Video conference Open Received $61,921.57 last week

Do not expect additional 

funds 60 - 90 days

District survey Responses - Updated April 28th
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33 0 Yes Timesheets Closed

Limited motions; 

Arraignments

Client - video conference            

Attorneys - present in court Tele/video conference

APSO - no response        Oakdale 

City Court - received and higher 

than expected Expect April to be normal 

Funds received 

month after 

collected

34 $17,872.98 None Timesheets Closed

Bond reductions, discovery, 

extraditions, instanter 

orders, 72 hour hearings, 

Gwen's Law, and pleas for 

incarcerated defendants Video conference

Videoconference, 

telephone, in person 

visitation through a glass 

partition Received $6,124.71

Minimal to zero local 

conviction and user fees

Funds received 

month after 

collected

35 $23,012.06 Yes Closed

All proceedings conducted as 

scheduled Video conference Tele/video conference $5,896.61

$2,294 collected as of 

4/07, unknown if more 

will be received Unknown

36

37 $5,949

Received $4,690 in 

exigency funds from 

LPDB

38

39 $9,945 Yes

Document time 

and effort 

through 

database Closed

Arraignments, motions, and 

bond hearings Video conference Closed circuit TV No communication $1,000 Unknown

40 $50,982.50 Yes Timesheets Closed

Appointment of counsel; 

preparing to expand to 

include bond reductions, 

arraignments, and possibly 

reviews of probable cause 

determinations Video conference Video conference

Received March remittances 

which are similar to the 

previous year

Depositing additional 

revenues from CD 

maturation 90 days

41 $313,754 Yes Time and effort CLosed Teleconference Video conference Received $120,500

Received $680,000 from 

City (already included in 

previous calculations)

42 $19,330.86 Yes

Document time 

and effort 

through 

database Closed

Arraignments, motions, and 

bond hearings Video conference Closed circuit TV Received $15,000 $5,000 30-90 days

District survey Responses - Updated April 28th
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District

March 

Revenues

March 

Expenditures

# of Total 

Furloughs

# of Wage 

Reductions

# Support 

Staff 

Affected

# Attorneys 

Affected

% of Total 

Support 

Staff 

Affected

% of Total 

Attorneys 

Affected

Total 

Personnel 

Savings by 

June 30th Implementation Date

Total Other 

Reductions

Implementation 

Date of Other 

Reductions Total Savings

1 $69,675.73 $274,212.59 5 28 1 32 6% 74% $178,050.00 4/1/2020 $0.00 N/A $178,050

2 $42,189.09 $36,480.87 1 0 1 0 0% $7,500.00 4/1/2020 $0.00 N/A $7,500.00

3 $43,125.13 $49,438.66 1 0 1 0 50% 0 $6,000.00 4/1/2020 $0.00 N/A $6,000

4 $70,000.00 $180,000.00 17 0 8 9 50% 33% $170,000.00 4/1/2020 $0.00 N/A $170,000

5 $26,974.46 $57,852.93 0 14 3 11 $27,823.29 4/16/2020 $0.00 N/A $27,823.29

6 $35,134.67 $45,058.47 0 0 0 0 0 0 $0.00 N/A $2,997.35 4/1/2020 $2,997.35

7 $9,397.93 $33,774.24 7 0 2 5 67% 83% $52,222.50 4/1/2020 $600.00 4/1/2020 52,822.50$   

8 $6,778.50 $23,333.89 2 0 2 0 100% 0 $11,700.00 4/1/2020 $600.00 4/1/2020 $12,300

9 $50,426.79 $112,406.28 2 1 2 0 25% 0 $19,630.31 Various $26,565.60 4/18/2020 $46,195.91

10 $19,957.75 $41,095.18 0 0 0 0 0 0% $0.00 $2,313.30 4/15/2020 $2,313.30

11 $170.00 $30,551.19 0 8 2 6 100% 100% $17,257.23 4/1/2020 $0.00 N/A $17,257.23

12

13 $10,068.27 $31,899.71 0 12 4 8 80% 100% $8,113.00 5/1/2020 $0.00 N/A $8,113

14 $180,990.73 $217,434.65 0 0 0 0 0 0 $0.00 N/A $0.00 $7,157.28

15 $234,250.00 $0.00 N/A $245,250

16 $80,046.25 $137,553.49 4 9 3 10 27% 41% $74,442.63 4/15/2020 $4,964.60 4/13/2020 $79,407.23

17 $36,552.55 $83,300.82 1 0 0 1 0 8% $10,500.00 4/1/2020 $2,250.00 4/1/2020 $13,000

18

19 $351,642.88 $414,457.25 0 0 0 0 0 0 $0.00 N/A $30,449.04 3/1/2020 $30,449.04

20 $25,720.81 $27,434.76 3 3 3 3 100% 75% $33,800.00 4/1/2020 $600.00 4/1/2020 $34,400

21 $299,123.00 $265,251.00 0 0 0 0 0 0 $0.00 N/A $0.00 N/A 0

22 15 5 7 13 44% 15% $241,709.00 4/1/2020 $0.00 N/A $241,709

23 $49,600.00 $92,093.00 5 0 1 4 33% 22% $33,996.00 5/1/2020 $0.00 N/A $33,996

24 $300,000.00 0 39 0 39 0 100% $355,414.59 4/15/2020 $0.00 N/A $355,414.59

25 $41,125.20 $44,842.98 1 0 1 0 50% 0% $18,000.00 4/1/2020 $0.00 N/A $18,000

26 $92,130.00 $156,491.00 0 0 0 0 0 0% $0.00 N/A $1,230.00 4/1/2020 $1,230

27 0 0 0 0 0 0 $0.00 N/A $0.00 N/A 0

28 $945.62 $20,439.29 2 0 2 0 67% 0 $9,996.00 4/1/2020 $600.00 4/1/2020 10,596.00$   

29 0 0 0 0 0 0 $0.00 N/A $0.00 N/A 0

30 2 8 2 8 100% $22,245.00 4/1/2020 $0.00 N/A $22,245

31 $30,050.00 $52,246.00 1 0 0 1 0 12.50% $11,000.00 5/1/2020 $0.00 N/A $11,000

32 $64,83.40 $116,150.28 0 5 0 5 0 $9,400.00 6/1/2020 $0.00 N/A $9,400

33 $10,833.15 $18,960.83 0 0 0 0 0% 0% $0.00 N/A $0.00 N/A 0

34 $9,456.64 $43,045.94 3 0 1 2 50% 33% $17,872.98 4/1/2020 $0.00 N/A $17,872.98

35 5 0 2 3 100% 100% $21,500.00

April 15th - data entry  

June 1st - all others $1,512.06 6/1/2020 $23,012.06

36

37 1 0 1 0 $5,949.00 4/1/2020 $0.00 $5,949

38

39 $1,370.00 $11,350.65 0 5 2 3 100% 100% $9,945.00 4/1/2020 $0.00 N/A $9,945

40 $111,169.00 $74,718.00 3 6 3 6 $43,887.50 4/15/2020 $7,095.00 3/13/2020 $50,982.50

41 $1,524,084.00 $663,731.00 67 17 50 100% 100% $287,454.00 $26,300.00 4/16/2020 $313,754

42 $19,587.25 $33,732.42 0 9 2 7 100% 100% $19,330.86 4/1/2020 $0.00 N/A $19,330.86

Total 81 219 73 226 $1,958,988.89 $108,076.95 $2,085,473

COVID-19 Mitigation Plans - Districts April 28
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From: lchamp050@aol.com
To: Anne Gwin
Subject: Re: La Public Defender Board - Secretary Salary
Date: Friday, April 17, 2020 11:31:22 AM

CAUTION: This email originated from outside of LPDB. Do not click links or open attachments unless you recognize
the sender and know the content is safe.

Ann, this is Louis Champagne 37th district chief.  This letter is to request funding to pay the
salary of my secretary throughout this fiscal year. $12.00 per hour, 40 hrs per week for 12
weeks = $5,760.00.

My secretary, Carlie Beckley, was aware that our office had no money due to the unforeseen
disaster created by the corana virus.  The uncertainty prompted her to file for unemployment.
At this time she has not received any unemployment benefits. Yesterday she called and asked
if we were able to pay her and she would continue working for the 37th.

Wether or not she returns, I am without a secretary.  Carlie performed office duties and went
to court with the attorneys. The office needs a secretary.

Please let this correspondence serve as my formal request for funds to pay for a secretary for
the 37th district. 

Thanks

Louis Champagne

Sent from AOL Mobile Mail
Get the new AOL app: mail.mobile.aol.com

On Thursday, April 16, 2020, Anne Gwin <AGwin@lpdb.la.gov> wrote:

Everyone: 

 

The Louisiana Public Defender Board will meet on Friday, April 17, 2020 at 12:00
p.m. via Zoom video-conference.  The agenda and materials have posted to the
LPDB website at this link: 
http://lpdb.la.gov/Meetings/LPDB%20Board%20Meeting.php

 

To register for Public Comment, email Anne Gwin at agwin@lpdb.la.gov at least 2
hours in advance of the meeting.  Please provide the agenda item on which you
wish to comment.  The Chair will have discretion to recognize public comment.

 

Meeting log in is below.
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To: Frank Holthaus, Chair of the Louisiana Public Defender Board 
       Members of the Louisiana Public Defender Board 
 
From: Rémy Voisin Starns, State Public Defender 
 
Date: April 28, 2020   
  
RE: Materials for the April 30 2020 LPDB Meeting   
 
Mr. Chairman and Members of the Louisiana Public Defender Board: 
 
 Please accept this, for board materials for the April 30, 2020 LPDB Meeting as 
a portion of the New Plan (“New Plan”).  I believe it particularly important to submit 
this to you now for your consideration as it is imperative that we have a New Plan to 
address the crisis we are in for Fiscal Year 20 (“FY20") and the crises  looming on the 
horizon that will challenge the solvency of the LPDB until the end of Fiscal Year 
2021 (“FY21") and beyond.1 The New Plan is not just a cost-cutting exercise but a 
new way forward to give the LPDB the best chance at solvency while improving the 
delivery of public defense services in Louisiana for years to come. If this 
communication to you is successful, each of you will be suitably concerned regarding 
the dire circumstances the entire public defense system is in and the need for each of 
us to think, plan, and act short, mid, and long- term from the point of view of system-
survival. 2  
 

I am not an alarmist and there is no need to panic. However, there is an urgent 
need to plan and act now. Now cannot be the time to stick our heads in the sand, 

1 I believe there was a five-year strategic plan adopted last year or the year before.  If so, please accept this as an 
amendment to that plan. 
 
2 As the State Public Defender, I do not represent persons accused of crime in Louisiana. The line defenders do that and 
they are doing a tremendous job of it, particularly these days considering the extremely challenging circumstances we all 
find ourselves in. These challenging circumstances are painfully and acutely felt by people sitting in jail cells, and 
elsewhere, across Louisiana filled with anxiety and fear and wondering how much more of their liberty they will have to 
surrender to the state. The Constitutions of Louisiana and the United States, while they do not provide for a public 
defender system, do provide all of the  people with individual rights to legal representation and due process, among 
other rights.2 It is our great privilege and statutory duty to stand with the accused persons, who lack the means to 
vindicate their constitutional rights, and offer our effort, skill, experience, and training to do just that.  In my daily work, 
I spend a lot of time grappling with the budget and administrative concerns and those things consume the lion’s  share 
of the time at our meetings but I know at bottom each of us share the same goal-- to provide people with the best 
representation we possibly can.     
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keep doing things the way they have been done, and expect things to work themselves 
out. After a review of all of the circumstances, I am convinced the challenges LPDB 
faces will not work themselves out --on their own–but we can work together now to 
give ourselves the best chance to effect system- survival. 
 

This New Plan is divided into two sections. Section One identifies the 
anticipated problems that the LPDB faces as a result of the new realities and 
challenges caused or revealed since the beginning of the COVID-19 pandemic.  
Section One contains an Introduction with some background then discusses the 
several problems the LPDB faces including the Big Problem affecting the entire state 
budget and includes a recap of the April 17, 2020 LPDB meeting. Section Two 
contains proposed solutions to those problems and discusses mitigation in the 
districts, the programs, the staff, the consulting contracts, and other administrative 
costs.  At the end of each of these subsections, I include my recommendations. 
Finally, I offer for your consideration, a summary of my recommendations for 
proposed solutions and a new path forward. 
 
SECTION ONE—The Anticipated Problems 
 
Introduction and Background 
 

The United States Supreme Court’s opinion in Gideon v Wainwright created the 
American “public defender” in 1963.3 Gideon announced that under the Constitution, 

3 372 U.S. 335 (1963). But See Garza v Idaho , 586 US____(2019)(Thomas,j. dissenting) ; Ramos v Louisiana 590 U.S. 

______(2020)(Alito, j. dissenting ). 

Justice Thomas in his dissent in Garza v Idaho , 586 US____(2019)(Thomas,j. dissenting) called for his colleagues to join 

him in rethinking Gideon v Wainwright (“. . .[the majority in Gideon did not] attempt to square the expansive rights they 

recognized with the original meaning of the ‘right to have the Assistance of Counsel. Amdt. 6") Justice Thomas went 

further and said he would “proceed with far more caution” in expanding upon what he considers to be overgenerous 

Sixth Amendment precedent which he finds is based on “dubious authority.”  

Justice Alito in his dissent in Ramos seems to be joining him and now appears to be actively recruiting others, viz 

1.  Begins by asserting that the majority in Ramos gives the doctrine of stare decisis “rough treatment” by overruling 

Apodaca v Oregon after 48 years of reliance. 

2.  Lists a number of cases from “roughly Apodaca’s time” including Gideon v Wainwright which is only 9 years older than 

Apodaca and asks rhetorically “Are they all now up for grabs?” 

3. Ends his dissent with this ominous statement : “ By striking down precedent upon which there has been massive and 

entirely reasonable reliance, the majority sets an Important precedent about stare decisis. I assume that those in the 

majority will apply the same standard in future cases.” 
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each state had an obligation to provide counsel to poor people accused of felonies.4  
In 1966, Louisiana, to its credit, attempted to address this unfunded mandate by 
creating local Indigent Defender Boards (“IDBs”) and paying for them by placing a 
fee upon each conviction that would be collected like other fees or costs of court and 
disbursed to the local IDBs– a step I am sure everyone thought was reasonable at the 
time.5 Other states did the same. What is peculiar about Louisiana is we never took 
the next step for funding indigent defense, instead simply incrementally raising the 
amount of the fee to the present day $45 and allowing for moneys claimed as a result 
of bond forfeitures to go to the local IDB. Over 3/4 of the collected revenue from 
these Conviction and User Fees (“CUFs”) are from speeding tickets. While other 
states collect these CUFs, Louisiana is the only state who funds its indigent defense 
system primarily by them. Except in the 41st,19th, and a little from the 20th, there are no 
“local” contributions to indigent defense. Local contributions would be a portion of a 
sales tax, a millage, or an appropriation from the Parish Police Jury, Parish Council, or 
Parish Commission.6 While this is a longstanding problem, only the legislature can do 
anything about it. The Louisiana Constitution removes every other branch of 
Government from acting in this regard.7 
 
Because of the unique funding system dependent upon CUFs, it is easy to see how 
closing courthouses has a direct and catastrophic economic impact on the LPDB. It is 
likely that the courthouses will be closed for another month and maybe longer. Further, 
on belief, the dynamic of traffic stops for speeding tickets will surely change for the rest 
of this calendar year and maybe longer. These concerns are very troubling but they pale 
in comparison to the big problem. 
 
 

4  This right to counsel was later expanded to misdemeanors where jail time was a possibility. Argersinger v Hamlin, 
407 U.S. 25 (1972). Since then, the right to counsel was expanded again  to include the effective assistance of 
counsel in Strickland v Washington, 466 U.S. 668 (1984). 
 
5 See State v Citizen, 898 So.2d 325,330 (La. 2005). 
 
6 Some districts do receive a form of a concession or an accommodation such as free or reduced rent.  Payment of 
utilities and the like.  These resources can be rightly called “local” funding.  While these resources do not jump out 
on a spreadsheet, the cumulative effect of them can have a dramatic impact on the bottom-line of the public 
defense budget.  Encouraging the chiefs to seek and receive these forms of local assistance are a focus of my 
efforts. 
 
7 La.Const. 1974, Art. I§13. (“ The legislature shall provide for a uniform system for securing and compensating 

qualified counsel for indigents.”); See Also State v Peart 621 So.2d 780 (La. 1993)( holding that no person has a right 

of action to sue for enforcement of the last sentence of Article I, Sec. 13 of the Louisiana Const. of 1974); Art. II La. 

Const. of 1974 (“Distribution of Powers”). 
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The Big Problem 
 
 The Louisiana budget, despite efforts over the years to diversify it, is still heavily 
dependent on revenues generated from taxes on oil. We all recall (or have read and 
heard about) the condition of the Louisiana budget in the 1970s and its decline in the 
1980s all due to fluctuating oil prices. Today, Louisiana bases its budget projections on 
oil prices at $55-$60 per barrel. 8 In mid-April, the price closed at just over $18 per 
barrel. And oil has been trading at under $30 since this crisis started. On April 20, 2020 
the price of oil closed at below zero dollars per barrel-- $37.63 below zero. 
 
 I realize that these are “futures” and those contracts will affect revenues months 
or years from now, but that will not bare at all on how the legislature will deal with it.9 
Much like the way the LPDB is forced to make decisions regarding CUFS a few months 
away, the legislature will do the same for the surely expected dramatic loss of state 
revenue. What is more, the state is spending millions of dollars per day in dealing with 
the pandemic response– all of this money is unbudgeted, or far in excess of any money 
in the GOHSEP or similar state emergency use funds, which surely were exhausted 
weeks ago. 
 
 The Louisiana budget also heavily relies on tourism.  From the April 26, 2020 
article in the Baton Rouge Advocate: 
 
Moody Analytics last week issued a report noting that state economies dependent on tourism and 
energy, like Louisiana’s, face the biggest hurts in the coming months. And this was in an analysis by 
Wall Street economists, who influence the cost of borrowing for state governments, that predicts at 
least 21 states, perhaps 34, would “have to go through the painful process of filling budget holes of 
10% or more even after using all of their available reserve balances."10 

 
 What does this mean? We do not know for sure. My belief is that the legislature 
will slash the budget. For every $1 under $55 that oil trades at Louisiana loses $12 
million in revenue.  This easily translates into hundreds of millions in less revenue than 
expected FY21. What does that mean for this legislative session? Probably extensive 

8  See The Baton Rouge Advocate March 10, 2020 “Falling Oil Prices could Impact Louisiana’s Budget.” and CNN 

April 20, 2020 “ American Oil crashes to its lowest level in 34 years.” 

9 The Louisiana budget also heavily relies on sales taxes which are expected to be way down.  
 
10 See The Baton Rouge Advocate April 26, 2020 “Political Horizons: Public Colleges and Universities prepare for 

budget cuts.” 
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budget cuts, every department and agency will be scrutinized and probably cut--some 
deeper than others– but all will feel the pain.  
 
 On belief, the legislature will gavel in sometime in May to pass a stand -still 
budget and other bills to meet their constitutional duties and then quickly adjourn. 
Then, a special session will be called in August or September when the state has had 
some time to digest whatever the fallout of the pandemic is on the state budget. This is 
the time when LPDB may face those cuts. 
 
 Without even a hint of hyperbole, I have used the term “existential crisis” a few 
times in meetings and conversations with you. I regret that term is used as much as it is 
in our culture.  What I am trying to communicate to you is that this pandemic, which 
necessitated courthouse closures, and will alter for some unknown length of time the 
courthouse culture, the stream of revenues that flow through the courthouses, and the 
customs and traditions of traffic enforcement, presents to the LPDB a financial crisis 
far worse than any the LPDB has ever dealt with and may overwhelm the already fragile 
public defense system.  
 
  The looming shortfall is of an unknown size, that at this point we cannot project 
the depth of, and has the potential to render the entire system insolvent within the next 
14 months.  It hardly needs to be said that if this were to occur it is highly unlikely the 
legislature would revive this system but instead choose other means to deliver indigent 
defense, such as going back to just having the judges appoint lawyers, courtroom by 
courtroom to represent the poor people accused of crime.11 
  
The April 17, 2020 Meeting 
  
 At the Friday April 17, 2020, LPDB meeting, staff and I presented up-to-date 
and most accurate solvency projections based on the best data available (“April 17 
Projections”). The April 17 projections reveal a grim picture for the remainder of FY20 
yet show an improvement over the projections from the week before, owing to the 
realization of some CUFs in the districts where we had based our projections on zero 
CUFs. The FY20 solvency problem is but one of several that the LPDB and Staff need 
to address. With the use of the LPDB reserve funds, we can survive FY20. However, 
the very next day the LPDB is faced with the July 2020 solvency problem, then Calendar 
Year 2020 has a solvency problem, Spring 2021, has a solvency problem, and then end 
of FY21 solvency is far from certain. I take each in turn. 

11 Plus, we have the swirling challenges to the very existence of public defenders and public defender systems. 

See FN 2, Supra. 
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FY20 solvency problem 
 
 The last day the staff worked together in Baton Rouge was March 13, 2020.  We 
have followed the “stay-home” Order issued by the Governor.  This Order also closed 
courthouses, which have now been closed for over one month. No court means no 
criminal convictions which means no CUFS to the LPDB.   
 
 Immediately upon courthouse closures, I asked Dr. Erik Stilling and others on 
our staff to begin making the best projections we could regarding revenues and 
solvencies system-wide. Assuming “Zero CUFs” to give us a baseline of worst-case 
scenario, Erik has been adjusting the projections almost daily since then as new data 
became available. 
 

The earliest projections did not have the benefit of the March CUFs reporting 
or any mitigation effort data and showed that 18 of the 42 districts projected insolvent 
and all of them negatively impacted by the courthouse closures by the end of FY20. 
With the new data considered, the April 17 projections show 9 districts insolvent. 
Applying the method I had previously suggested of solving the problems in the smallest 
districts first from the use of the LPDB reserve funds,12 six of the nine projected 
insolvent districts can be made solvent by the end of F20 by using $287,924.00 from 
the reserve funds.13 This leaves the three largest district insolvency problems in the 15th 
(Acadia, Lafayette, Vermilion), 22nd (St. Tammany, Washington), and the 41st (Orleans). 
These three districts are projected to be insolvent by the end of FY20 a total of $ 
644,900.00 which should be treated out of the remainder of the reserve funds of 
$1,218,096.00.  Leaving a balance in the reserve funds of $573,196.00. 
 
So, if the projections are close to correct and our aggressive mitigation efforts continue, 
all of the districts remain solvent by the end of FY20. That only gets us to the next 
hurdle which begins the very next day. 

12 The “reserve” funds are two funds: 

1. The “emergency” or “contingency” fund which is the 5% DAF holdback has $1,198,229.00.  

2. The “residual” or “capping” fund which is also DAF money that has been placed into a separate fund by 

LPDB rule which “caps” the DAF funds by stating the maximum amount of DAF funds to any district is 

equal to the funds allocated to the district with the most cases- has $ 307,791.00. 

 
13 The six districts are the 11th (Sabine), 13th (Evangeline), 25th (Plaquemines), 34th (St. Bernard), 35th (Grant), 

and the 37th (Caldwell).  
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July 2020 Solvency Problem 
 
 July 2020 begins fiscal year 2021 (“FY21"). Unfortunately, the state allocated 
DAF funds for the fiscal year are not instantly realized. Typically it takes weeks or a 
month into the fiscal year before the LPDB receives those funds. In FY21 it could be 
even longer. Therefore we need to have a survival plan for that gap in funding which is 
likely to be the entire month of July 2020. 
 
Applying the reserve fund moneys to the projected deficits for end of July 2020 of the 
three largest solvency -problem to the districts in order to remain solvent leaves 
$573,196.00 in the LPDB reserve funds. The April 17 Projections show a deficit of 
$1,518,530.00 for the end of July 2020 with 16 districts projected insolvent. If LPDB 
were to deplete all reserve fund money to address this, it would still leave a deficit of 
$923, 590.00 at the end of July 2020. 
 
This is daunting. We cannot simply make it to the end of FY20 and start addressing the 
projected July 2020 insolvency then. I encourage all of us to prepare for this. It is 
unknown when the LPDB will receive its DAF funds and it is likely to be August 2020 
or later.  Remember, the FY20 solvency is due to use of reserve funds, a realization of 
higher than projected CUFs, and aggressive mitigation efforts. 
 
The “higher than projected” CUFS realized were from convictions in January or 
February. Beginning in May or June, the CUFs will be zero due to the courthouse 
closures. As a result, we need to plan and act now to address the July 2020 solvency 
problem. 
 
Calendar Year 2020 Solvency problem 
 
 As I mentioned above in my discussion of the “Big Problem,” the legislature is 
likely to pass a stand-still budget this fiscal year. This budget is only a placeholder as it 
is too early to tell just how bad of shape the state is in. The belief is that the 
decisionmakers will have a better handle on that in a special session or sessions in 
August or September or maybe even later into the fall.  It is during a special session 
where the true amount of DAF money will come from. And we have no way of knowing 
at this time how much that will be. Or exactly when we will get it. This solvency problem 
has the added terror of the tremendous number of unknowns and yet, we still have to 
meet our obligations.  By the end of the calendar year we will have to manage to remain 
solvent with at least two months of zero CUFs, with later than usual receipt of DAF, 
and  with a real possibility that DAF could be significantly less than we ask for. 
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Spring 2021 Solvency Problem 
 
 With my usual optimism I will state here that assuming we enact the reforms 
suggested herein, all of us working very hard and diligently toward the same goal, I 
believe that the public defender system can be solvent at the end of Calendar Year 2020. 
At some point, in the late summer or fall of 2020, we will receive our DAF, albeit at an 
unpredictable time and, at this time, in an unknowable amount. What then? 
 
Combining the unknowns surrounding the DAF with like-ones surrounding CUFs, and 
with the high-likelihood that every state agency, all of the rest of the criminal justice 
system, and local governments will be scrambling for limited dollars, the path to 
solvency at the end of Calendar Year 2020 will necessitate the LPDB to resort to using 
reserve funds much earlier than ever.  
 
 This means likely shortfalls in FY21 due to reduced DAF and CUFs must be 
addressed earlier in the fiscal year than usual. Except without any reserve funds. 
 
 Think of it this way: Today, the LPDB has a residual fund and emergency fund 
available to meet the shortfalls between now and the end of this fiscal year. The LPDB 
will rely on the same tools for FY21. Due to expected decreases in revenue next year, 
these funds will zero-out months before the end of the next fiscal year.  So maybe a 
year from now, the LPDB will be facing shortfalls, with projected insolvencies in a 
double-digit number of districts only with no funds to keep them solvent. Imagine this 
year, right now, with zero in those funds instead of the $1,467,178.00 in them now. 
That is what twelve months from now looks like. 
 
FY21 Solvency Problem 
 
 It is imperative that the LPDB plan and act to meet solvency for entirety of FY21 
now. Otherwise, the public defense system could be out of money with no options by 
the Spring of 2021. We are reducing expenses and looking for ways to save money with 
greater focus than ever to meet the immediate solvency problems of FY20. Next year 
there will be no more rabbits and the system will be completely out of hats. 
 
I believe all of us need to work together to form and implement the solvency plan that 
will carry us through FY21 as described above. It is with that goal in mind that I have 
looked at all areas of the system for reform. If I have done anything, I hope to impress 
upon each of you that the challenges the public defense system faces in Louisiana are 
way out of the “small ball” realm of simply renewing old contracts because that is the 
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way it has always been done. Or keeping the same structure of administration out of 
sheer inertia. There are no sacred cows. There cannot be. We need to reform now in a 
manner that accurately reflects the reality of our circumstances and the reality of the 
prevailing law: the Louisiana Public Defender Act and the United States and Louisiana 
Constitutions, other relevant statutes and jurisprudence, and with appropriate 
considerations given to LPDB’s guidelines and standards. 
 
SECTION TWO: The Proposed Solutions 
 
The Plan Forward 
 
 Above I have described several of the hurdles we face as “problems.”  Here, I 
want to offer “solutions.” 
 

These proposed solutions do not contain the usual language which have 
characterized employees and contract programs in years past. That is, typically, if 
someone or some group has met their stated goal of the past year that the LPDB 
contracted for and are seen generally as having “done a good job” the LPDB, like most 
agencies, renews the contract, adjusting up or down for available funds. Likewise, 
employees or programs consultants invariably try and show how “valuable” they are to 
the mission or demonstrate what a “good job” they do as proof that the LPDB should 
just leave them alone and let them continue as before. 
 
As I have tried to point out, there is no “continuing as before.”  The world has changed. 
Determinations of which group is “valuable” or, Heaven forbid, “more valuable” than 
another program, consultant, or employee are not at issue here. My every day work 
doing this job has shown me that there are a whole bunch of people in the system who 
are doing a good job. As you will read, all eight programs can rightly brag of the good 
and valuable work they do. Again, not the issue. While there are areas of concern, our 
programs generally do good work. I remain impressed by the talent, hard work, and 
dedication that pervades the contract programs. There is value in each one.  
 
That language, customs, and analysis are a luxury-a luxury that the LPDB can not afford. 
  

In order to meet the mountain of challenges before us to remain solvent in FY20 
and FY21, I encourage each of you to consider if the way the system is functioning now 
is likely or not to help meet our solvency goals?  Or not meet solvency goals? Is there 
a different way to deliver these services, or more services, that does meet the systems 
goals? Is there a different way to perform this scope of work that increases the quality 
of representation while following the letter and spirit of the applicable law and helps 
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the system remain solvent through FY20 and FY21 and beyond?  I submit to you that 
these are the relevant concerns.  

 
 All of the above is to say we cannot go forward the same way we have been 
going. We cannot keep doing things the way we have been and just hope it all turns out 
right. It won’t. In my view, our only chance of surviving the next 14 months is to stake 
out a bold plan that actually addresses the problems. This plan has to be large enough 
in scope and flexible enough in practice to address the entirety of the problem given all 
of the present unknowns.  Then, we must take decisive action at the appropriate times 
in accordance with the plan. 
 

On top of all of the above-mentioned issues we have to come up with these 
solutions within the confines of the law. Specifically, the Louisiana Public Defender Act 
as amended in 2016 by Act 571. Act 571 mandates a resource allocation to the districts 
of a minimum 65% of the state DAF money, leaving at most 35% to be spent on 
everything else. This “everything else” is the state board staff and administrative costs 
plus all of the program contracts plus all of the consulting contracts plus any other 
expenditures.  
 
Prior to the enactment of Act 571, the resource allocation between the programs and 
districts was about 51/49. Back then, the LPDB contracted with 8 programs to perform 
a specific scope of work. After the legislatively mandated resource reallocation of 
35/65, the LPDB still contracts with those same 8 programs for the same scope of 
work, just with less money to the programs. That is an unsustainable course of action 
that creates an externality that has resulted in the capital waitlist. The very same waitlist 
that is used by LPDB critics as a tool to resist implementing a reliable, sustainable, and 
sufficient source of funding for the LPDB.  
 

It is important to allocate as many of the resources as we can to the 65% side 
for several reasons.  First, the letter of the law mandates it.14  Second, the spirit of the 
law and good planning dictate that the work to be performed and resources to pay for 
them should go together.  Third, we may need to increase spending in capital-trial 
level programs, and other areas on the 35% side, which provides for less resources for 
everything else on the 35% side. Finally, considering the tremendous number of 
uncertainties we face in the next 14-months, it is important to be as flexible as 

14 The letter of Act 571 is apparent to us all– a minimum of 65% of money from the state into the Public Defender Fund 
must go to the districts. The spirit of Act 571, I believe, is that the legislature intended for the work to follow the money 
back to the districts so that there is 65% of the work performed there.  Any other interpretation of that statute means that 
we are to perform the same amount of work in our programs, just with significantly less money. I do not believe that. I 
do not interpret the statute that way. I do not believe that is what the legislature intended. I do believe, however, that is 
what has been done since 2016. 
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possible.  After experiencing the issues, problems, and difficulties, we have had this 
year in solving our budget problems by looking to recoup funds from the programs it 
is obvious that there is much less flexibility in money allocated to contract programs 
than in the districts. Budget flexibility will be extremely important in the coming 14 
months. 
 
With all of this in mind, I submit the following, to-wit:  
 
The Districts 
 

The 64 parishes in Louisiana are divided into 42 Judicial Districts. The LPDB 
has 39 Chief District defenders.15 

 
The Chief District Defenders employ or contract with attorneys who represent 

people in court every day. These are the frontlines and the attorneys on the frontlines 
I refer to as “line defenders.”  The District Defenders who supervise them I refer to 
as the “Chief Defenders” or “Chiefs.”   I think it important that resources be 
allocated with the highest priority to the frontlines. The LPDB focus should be on 
supporting the line defenders who do the actual sixth amendment work in protecting 
the rights of the poor people accused of crimes. 

 
 I met with the chiefs (over two dozen attended in person) in Baton Rouge the 
day before the February LPDB meeting. Since the “stay home” Order has been in place 
I have communicated with almost all of them via semi-regular ZOOM meetings and 
telephone calls. Through these communications, I have facilitated the surveys to the 
districts asking for mitigation plans from them which include furloughs, spending 
freezes, and other budget cuts. I have followed that up with multiple ZOOM calls with 
the chiefs in order to help them and encourage them to work up those mitigation plans. 
 

The April 17 projections reflect the most current mitigation efforts taken by 
the districts, so far between $1.8-2.0 million dollars for the remainder of FY20. While 
some districts can do more, we are not going to solve the enormous fiscal problems 
LPDB faces through district mitigation alone. For one thing, districts do not have that 
much more they can cut at this point and many are still working in courthouse 

15 Currently, there are 37 Chiefs.  This is because the interim Chiefs in the 13th and the 29th are already chiefs in other 
districts. David Marcantel is the interim in the 13th  and the permanent in the 31st. Richie Tompson is the interim in the 
29th and the permanent in the 24th. Three Chiefs have more than one Judicial District. Harry Fontenot is the Chief in the 
14th (Calcasieu) and the 38th (Cameron).  Steve Thomas is the Chief in the 11th (Sabine) and the 42nd (DeSoto).  Derrick 
Carson is the Chief in the 7th (Catahoula, Concordia) and the 28th (LaSalle). 
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environments that substantially resemble pre-pandemic Louisiana–dockets and court 
appearances and all. Many other districts are working similarly but by teleconference. 

 
 The system’s fiscal challenges are too great, too complex, and too many in 

number to solve with just the “cut spending in the districts” approach. I am 
convinced that the only path forward that gives the LPDB a chance to avoid 
insolvency over the next fourteen months is a bold and comprehensive plan that re-
evaluates every part of the public defense system; accounts for all money spent;  then 
directs those precious resources toward the areas of critical need while preserving the 
integrity of the system and its goals of providing high-quality and  constitutional 
representation to the poor people accused of crimes in Louisiana. 
 
My Recommendations:  We need to fund the 42 District Defender Offices. I 
propose that we use the method I have previously advocated for, taking DAF funding 
and applying it to the smallest districts first, in a tiered DAF Funding 
Mechanism(“DAFFM”) (instead using just a formula).  This plan is still in formation 
and is the focus of the FY21 workgroup I established in February and formalized in 
March. I have tasked the chiefs to work with me, the staff, and each other to come up 
with this DAFFM that we present to the LPDB for your consideration for use in 
FY21. 
  
The Programs 
 
 The week of April 13, 2020, I interviewed/met with by ZOOM all eight heads 
of the contract programs. The “Programs” are all 501(C ) corporations who contract 
with the LPDB to perform a specified scope of work. As such any money allocated to 
the programs does not count toward the 65% that Acts 571 mandates must go to the 
districts. 
 

The eight programs are 3 capital trial -level programs, 2 direct appeal programs 
(one capital, one non-capital), 2 post-conviction programs (one capital, one 
innocence), and one program that does the juvenile work for Orleans Parish and has 
the majority of the Miller/Montgomery cases. 
 

During these conversations, I learned a lot about their scope of work ,  
budgets, and how they achieve the results we contract for and expect of them. 
I shared with each of them my thoughts. I was open about how I see things going 
forward. 
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Capital-Trial level 
 
As an initial matter, the Capital trial-level programs are almost always at maximum 
capacity, and as a result we are constantly running a waitlist for representation. Usually 
the people, indicted and pre-indicted, on the waitlist number in the double digits.16 
The 24th JDC has a capital caseload.   
 
The three trial level programs work together to perform the thankless task we ask of 
them—to defend people facing the death penalty at trial. They work with the Capital 
Case Coordinator to assign cases, based on availability, to access the Capital Expert 
Witness Fund, among other things. Each has a budget of $1,280,000.00 or more 
which is a lot of money but not near enough to represent all of the people in 
Louisiana accused of capital crimes.  We must be open to creative solutions here but 
reducing money to capital -trial level representation is the worst of options.   
 
The death penalty should be eliminated. Until then, I am convinced the capital “team” 
approach that includes a mitigation specialist, a first and second chair attorney duly 
certified as qualified to perform these functions in capital litigation by the LPDB, is 
one we should support. This approach is consistent with our guidelines, and I believe 
the proper way to defend these cases. It is unfortunately also very expensive. LPDB 
guidelines call for a maximum capital caseload of 3-5 cases per attorney. 
 

1. LCAC  
 
Based in New Orleans. 19 employees which include capital certified lawyers 
and investigators are representing people in “10 or 11” capital cases.  
 

    2   CPDSLA 
 
       Based in New Orleans. CPDSLA has just completed back to back capital trials 
and one of their lead attorneys is leaving. They are in the process of hiring a 
replacement. 
 

3. BRCCO 
 

     Based in Baton Rouge. BRCCO recently took an appointment alleviating a 
conflict for another program. This is a good example of how all three programs work 
together and benefit the system. 

16 The capital waitlist is the inevitable result of the limitation of funds to the programs necessitated by Act 571 
in 2016 which mandated a minimum of 65% of state funds allocated to the Public Defender Fund must go to 
the districts.   
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My Recommendations:  As mentioned above, allocating less money to capital trial 
level representation would be counterproductive and have harmful impacts on the 
accused and the public defense system. Instead of that, I propose considering other 
ways to perform this scope of work, and I present a menu of options, to-wit: 
 

1.  La.R.S.15:164, a provision in the Louisiana Public Defender Act, is entitled 
“Regional defense service centers” it provides that any district chief may 
contract with any other district chief or group of other district chiefs to create a 
service region to perform services in three “particular field[s] of practice.”  
These three are Appellate, death penalty, and juvenile. This is a separate 
provision from §159 which provides for regionalization of districts that must 
be contiguous. 

 
2.  The LPDB could create a “regional death penalty services center” to house 

mitigation specialists, investigators, and social workers that are needed in capital 
litigation. These people could also be a resource for the districts many of whom 
could never hire an investigator or social worker on a full-time basis but if there 
were a stable of them in a regional services center, a district could avail 
themselves of them. 

 
3. Pursuant to the same provision, §164, the LPDB could create a Regional Death 

Penalty Service Center and use that for one of the 3 trial-level programs, or an 

additional program should funding be available.   

 

4. The LPDB could fund a trial team placed in a district defender office.  The 

advantages to this are that all of the funding would be on the 65% side.  A 

disadvantage would be to accurately pick which district to place a capital team 

considering how unpredictable it is to determine where the next capital case 

will be. 

 

5. Renew the contracts of all three capital-trial level programs.  The amounts of 

the contracts should reflect the creation of the RDPSC and integration of 

services therewith. 

These options are worth thinking about because of the 35/65 resource split mandated 

by Act 571. Because of this law, it is very difficult to increase spending in an area of 

need except for in the districts.  And capital-trial level work is an area of need.  It is 

important to remember that the 24th has a capital caseload.  They need to be 
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supported for that.  And there is no reason another district defender office couldn’t  

also have a capital trial team. 

I recommend creating a Regional Death Penalty Service Center (“RDPSC”) 

comprised of mitigation specialists, investigators, and social workers. All of the money 

spent here would be on the 65% side, which means that wouldn’t be resources that 

would need to be spent or increased in their contracts which count toward the 35% 

portion. This option has the additional advantage of improving services in the districts 

because of the availability of investigators and social workers. There are obviously lots 

of logistics to be worked out. I also recommend renewing the contracts of all three 

capital-trial level programs.  The amounts of the contracts should reflect the creation 

of the RDPSC and integration of services therewith. 

I have asked the heads of all three capital programs to collaborate on a way to 

create a workable plan for an RDPSC . I have also spoken with the chiefs about the 

same thing and asked them to also work on this concept.  There would need to be 

negotiations regarding resources to fund this group.  It also looks like an exciting 

opportunity for training of investigators. Hopefully, we can get to a place where the 

districts and the capital-trial level programs are working together on this. 

Looking for cost efficiencies is also a concern here and this could be a way to improve 

the quality of representation throughout the entire system while allowing for more 

resources to the capital trial-level representation. 

Direct Appeals 
 

1. CAP 
 
 The Capital Appeals Project is based in New Orleans. CAP employs 14 staff, 
including 3 investigators and a “records-specialist.”  Not all of CAP’s staff is full-time. 
CAP has three contracts with the LPDB: 
 

a. $1,190,000.00 to do direct capital appeals 
b. $   130,000.00 to do “JLWOP” cases—CAP is conflict                                  

                                                                   counsel on the Miller/Montgmery cases. 
c. $      91,915.00 to do “Angola5” representation. 

 
CAP caseload:    Three (3)  direct appeals.  
                           Two (2)   Motions for New Trial 
         Four (4)  Capital post-conviction cases. CAP is conflict                          
                                           counsel for CPCPL. 
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            Two (2) “training” cases that are non-capital direct appeals                                                                   
                               that CAP takes to train younger attorneys. 
 
          One  (1) Miller  case 
          Seven (7) Montgomery cases 
                                 
There are few capital appeals in relative number to non-capital appeals. Capital 
appeals are treated differently than non-capital appeals. Often, capital appellate 
attorneys sit in at trial in anticipation of an appeal., which is a fantastic approach. CAP 
is involved in civil litigation unrelated to their contracts with LPDB. Also, CAP is 
conflict counsel for two non-direct appeal programs. 
 

2. LAP 
 

 The Louisiana Appellate Project handles all non-capital direct appeals for the 
LPDB in Louisiana. LAP employs 18 attorneys and no support staff.  
 
The creation of LAP  was universally lauded by the districts. LAP filled a tremendous 
need in public defense. For years, overworked and heavily burdened public defenders 
would return to their offices after a long day in court to be greeted by phone calls and 
notices from the courts of appeal inquiring about the brief that was due. That ended 
with LAP. 

 
While meeting deadlines is a very important aspect of legal representation, the  

LPDB demands more than just filing a brief on time. LAP attorneys rarely, if ever, 
request oral argument, an issue brought to my attention by judges and even by a letter 
from inmate counsel.  These same people also charge that LAP files too many Anders 
or “near- Anders” briefs. I reach no conclusions here but I am undertaking efforts to 
test these claims.  LAP has one contract with the LPDB for $1,523,891.00. 

 
My Recommendations:  I propose considering other ways to perform this scope of 
work. As mentioned above, La.R.S.15:164, a provision in the Louisiana Public 
Defender Act, is entitled “Regional defense service centers” it provides that any 
district chief may contract with any other or group of other district chiefs to create a 
service region to perform services in three “particular field[s] of practice.” These three 
are Appellate, death penalty, and juvenile.  This is a separate provision from §159 
which provides for regionalization of districts that must be contiguous.  Here are 
some options, to-wit: 
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1. The LPDB could create an “Appellate Services Region” and have all appellate 
work performed by this service region.  The combined LPDB contracts to the 
two appellate programs is $2,935,806.00. (CAP $1,411,915.00; LAP 
$1,523,891.00).  One advantage to this approach is that all of the moneys 
allocated to a services region would be counted in the 65% portion.   
 

2.  When I met with the directors I told each of them that I would not 
recommend the renewal of their contracts to the LPDB.  I asked each of them 
to work with each other to find a new way forward. Surely, this is an area where 
we can find efficiencies, cut costs and improve the quality of the services 
provided. 

 
I prefer to allow the directors the opportunity to work something out, failing that I  

would like to see these contracts put out for bid to see if someone else can address 
these issues in a way that accomplishes all of our goals. 
  
Post-conviction 
 
LPDB contracts with two programs for post-conviction services.  One capital and 
one innocence. 
 

1. CPCPL 
 

Is Based in New Orleans. CPCPL has one LPDB contract of $1,260,036.00 to 
perform capital post-conviction services. With this money, CPCPL employs 11 
staff including lawyers and investigators. In addition to these funds, CPCPL has 
four additional funds, some of which CPCPL simply administers the funds for 
others to spend. These 4 funds are, to-wit: 
 
1.  $90,000.00 for the “Louisiana Citizen” fund. This was money paid to LCAC 

by the LPDB to “settle” Citizen litigation with LCAC.  This was a very 
dubious expenditure of funds as Judges have no authority whatever to order 
the LPDB to spend any money at all. There was no suit filed. The end result 
was that LCAC received supplemental funding. 

 
2. $365,000.00 for the “Jimmy Ray Williams” Fund. Again, this fund is also of 

very dubious legal justification.  Pre-Katrina, there was a post-conviction 
case involving a person named Jimmy Ray Williams who was seeking funds 
to conduct a post-conviction hearing.  The District Judge told the parties to 
“fix it” or some similar language.  This fund was a created for that purpose. 
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Again, it is unconstitutional for a judge, in violation of separation of powers,  
to order the LPDB to spend any money for any reason.17 
 
This is an “expert witness” fund for post-conviction cases. It is also an 
“ancillary services” fund which is used to hire investigators. This is the only 
fund in the system that operates this way. Pre-2016 these investigators were 
on staff at CPCPL. After the 2016 budget cuts, it appears that money was 
put into this fund to pay for the investigators that had to be laid off. It does 
not look good. It looks like a sneaky way to send more money to CPCPL 
for operations.  The contract price for these investigators is $84 an hour. 
Other programs who employ investigators as part of their staff do so at a 
cost of about $53 an hour. So in addition to the other problems, it is an 
inefficient way to pay for investigators. 

 
3. $595,000.00 is the “Expert Witness Trial” Fund.  CPCPL is just an 

administrator of this fund. All they do is hold the money and write checks 
to another program when authorized. 
 

4. $67,760.00 is the “Angola5” fund. CPCPL is just an administrator of this 
fund. All they do is hold the money and write checks to another program 
when authorized. 

 
2. IPNO 

 
The Innocence Project New Orleans.  IPNO is a post-conviction group that 
focuses on cases where “actual” innocence can be proven.  Over the past 
several years, they have secured the release of almost two dozen people. IPNO 
has two contracts with LPDB. 
 

1. $360,000.00 – this is the operations contract.  Provides general funds 
for IPNO. 
 

2. $ 161,511.00- Expert Witness Fund.  IPNO  is just an administrator 
for this fund and only disburses money pursuant to a protocol set out 
by the LPDB. 

17 See La.Const. 1974, Art. I§13. (“ The legislature shall provide for a uniform system for securing and compensating 
qualified counsel for indigents.”); See Also State v Peart 621 So.2d 780 (La. 1993)( holding that no person has a right of 
action to sue for enforcement of the last sentence of Article I, Sec. 13 of the Louisiana Const. of 1974); Art. II La. 
Const. of 1974 (“Distribution of Powers”); Art. II § 2, La. Const. of 1974 (“Limitations on each Branch”). 
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          There is no constitutional right to the work IPNO does. Pursuant to La.Code 
Crim. Pro. Article 930.7, the right to counsel in these cases is discretionary on the part 
of the Court unless and until the Court orders an “evidentiary hearing on the merits 
of the claim” or  “authorizes” some discovery “for use as evidence in ruling upon the 
merits of the claim.” 
  
Although it is a more than laudable pursuit to work to secure the release of those 
innocent people who are incarcerated, it is far from certain that funding an 
independent organization to do so in the way it is presently done is the best use of 
limited public funds.  When I spoke with the director I informed her that I would not 
be recommending the renewal of IPNO’s contract for FY21.18 
 
My Recommendations:  I propose considering other ways to perform this scope of 
work. The right to counsel doesn’t attach unless and until a Judge orders an 
evidentiary hearing.  The funding should not attach until then either.  The LPDB 
could access one of the reserve funds and allocate an appropriate amount to a district 
or a program should a Judge order an evidentiary hearing on actual innocence. 
Nothing in this part prohibits any district from employing staff or directing current 
staff to work on actual innocence claims. The expert witness fund that IPNO 
administers can easily be transferred to another program or the LPDB itself.  Also, I 
recommend renewing the contact with CPCPL.  As an important part of that contract 
renewal, I believe it is important to completely rework the “Jimmy Ray Williams” 
fund and the contract language regarding it. 
 
Other: 
 

1. LCCR 
 
The Louisiana Center for Children’s Rights is based in New Orleans. LCCR has 
31 employees.  12 of those employees do the juvenile work in Orleans Parish, 
13 of them were assigned to the Miller/Montgomery cases. Three(3) employees 
do “policy advocacy” and 3 work on the “JLWOP Campaign.” LCCR has two 
contracts with LPDB: 
 

1. $ 1,048,489.00 to litigate Miller/Montgomery  cases throughout 
Louisiana. 
 

18 Also at this meeting was Frank Neuner, a past-chair of the LPDB and a current member of IPNO’s Board. 
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2. $   460,000.00 to do all of the juvenile work in Orleans parish that 
would otherwise be done by the Orleans Public Defenders. 

 
         LCCR has seven (7) Miller cases and has gotten life without parole off of the 
table in eleven others.  They have conducted zero hearings as to the ultimate question.  
LCCR has about 43 Montgomery cases. They have conducted zero Montgomery hearings.  
During our meeting the director told me they have filed a few motions. 
 
While, not a direct criticism of LCCR, the lack of formal hearings in this area really 
goes to the nature of the litigation itself.  As we know In Miller v Alabama the United 
States Supreme Court held that the Constitution does not permit a juvenile to be 
sentenced to mandatory life in prison without the possibility of parole.  This ruling 
impacts young people facing such sentences now and allows for some hearings or 
proceedings or negotiations to occur to determine the suitability of a life sentence for 
a particular juvenile offender.  
 
Montgomery v Louisiana, a case out of the 19th District Defender’s office in East Baton 
Rouge, was argued and won before the United States Supreme Court by former 17th 
PDO Chief Mark Plaisance, holds that the Miller ruling is retroactive.  The scope of 
Montgomery is much larger than Miller at present due to the large number of 
incarcerated persons in Louisiana who are serving mandatory life sentences for 
offenses committed as juvenile. 
 
I have spoken to several judges who have Montgomery cases.  They do not want to 
move them.19 It is unclear how they would even decide them.  Even the prosecutors 
have said “We’re basically guessing on these cases.”20 The only issue before the court 
would be whether the Movant is entitled to a parole hearing. Other than granting a 
Motion to allow the Movant to appear before the parole board, no relief is authorized.  
The legislature needs to address this issue and make all of the Montgomery people 
immediately eligible for a parole hearing. Let the parole board decide these matters at 
no cost to the LPDB.  Even absent legislative intervention it is doubtful that a group 
we contract with could achieve better results than the districts themselves.   
 
The Orleans Public Defenders are the only District Defender Office in Louisiana that 
outsources its juvenile work.  What makes this particularly puzzling is that the Chief 

19 This is obviously anecdotal and non-scientific.  I am sure somewhere in Louisiana some judge rally wants to “try” a 
Montgomery case.  I do not believe that is anything other than the exception to the rule.  And should not dictate 
LPDB policy on this matter. 
 
20 ‘We’re Basically Guessing on these Cases’: Louisiana’s Disastrous Resentencing Hearings by Jessica Pishko 
December 22, 2017, The Nation. 
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District Defender in Orleans has more juvenile experience than all of the other district 
Chiefs. Perhaps combined. 
 
My Recommendations:  I propose considering other ways to perform this scope of 
work.  There is no good reason that the Orleans Public Defenders shouldn’t do the 
juvenile work in Orleans Parish. Every other district defender’s office does juvenile. 
There are few Miller cases (somewhere between 7 and 11 I am told).  I have asked the 
chiefs to come up with a plan on how the districts could handle all of the Miller cases. 
One possible avenue to pursue is a Miller litigation services region. I know they are 
working on this and should have a plan presented to me and then to the LPDB before 
the beginning of FY21. There are about 67 Montgomery cases in Louisiana. While we 
focus on legislative solutions, there is not a good reason why the districts cannot 
represent the people in the Montgomery cases. 
 
I told the director at our meeting that I would not be recommending to the LPDB the 
renewal of the LCCR contracts in FY21.  I prefer instead to re-allocate the money in 
those two contracts to the districts who would perform that work, and I believe do an 
excellent job of it. 
  
Other Costs 
 
There are other expenditures made at the staff level.  They are often small but I have 
asked staff to delay spending where possible and cut or eliminate where we can.  As 
an example of a larger expenditure, we have approximately $40,000.00 in the board 
travel budget.  While it is necessary to have funds available to cover travel, since the 
pandemic began there have been no site visits or the like.  So, I suspended spending 
money there.  The same is true for our training budget. 
 
Summary of Recommendations 
 
As I have mentioned ad nauseum herein, system-survival is my utmost concern.  
Without a functioning, solvent system, the MVPs of the system-the line defenders- 
cannot perform the sacred Sixth Amendment function we ask of them.  What has to 
be recognized here is that we face several major hurdles over the next fourteen 
months and the plan and the action to be solvent by then must begin now. I believe 
this New Plan gives the LPDB the best chance to be solvent at the end of FY 21 and 
all points in between. 
 
I believe that all of my recommendations are necessary components to accomplishing 
our solvency goals—or at least give us the best chance to do so.  More than that, 
these recommendations reflect, possibly for the first time, a comprehensive look at 
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the way the LPDB operates. Programs and staff positions have sprouted up to 
address an immediate need or to handle a particular personnel issue.  Doing things in 
this patchwork way may have been a temporary salve to get the system through the 
day but that day has passed.  The new realities in light of the pandemic have exposed 
inefficiencies, shortcomings, and mistakes.   
 
That is not a grievous charge. I am sure that every or almost every agency or 
organization could find better ways of doing things if they look. The pandemic has 
forced us to look.   
 
As a result, I know we can find a better way to fund the districts than how we have in 
the past.  All of the districts must be solvent. In collaboration with the chiefs, we will 
present a DAFFM that allocates DAF funds to the districts in “tiers.”  Funding the 
smallest to the largest with increased reporting/accountability/information 
requirements as the funding moves up tiers. 
 
Almost none of the districts receive local revenue. This has to  change. Experience 
has shown that the process is long and requires a tremendous tenacity and deftness on 
the part of the chief defender.  The 41st and the 19th actually do receive local funding, 
largely as a result of the tenacity and deftness of the chief defenders there.   
 
This New Plan makes liberal use of §164 of the Louisiana Public Defender Act, a 
provision that has always been available but has never been used by the LPDB.  We 
should make use of it now.  As mentioned above, the chiefs have had plenty of input 
in this concept and I have tasked the directors of the capital trial-level programs to 
engage as well.  The feedback I have received has been overwhelmingly positive. In 
conjunction with that feedback, I recommend §164 services regions for the following, 
to-wit: 
 
1. The LPDB should create the “Louisiana Appellate Services Region” or “LASR” 

pursuant to §164 of the LPDA that is paid for by entirely 65% side funds. LASR 
will handle all appellate work for the LPDB. This group of well -trained attorneys 
will be an active and important presence at oral arguments in every circuit and in 
the Louisiana Supreme Court. 

 
2. The LPDB should create the “Regional Death Penalty Services Center” or 

“RDPSC” pursuant to §164 of the LPDA that is paid for by entirely 65% side   
funds. The RDPSC will house and train a pool of investigators, social workers, 
mitigation specialists for use by the capital programs and the individual districts. 
Also, the job duties previously performed by the CCC will be split between the 
TLCO and the RDPSC.  Some of these responsibilities will be identifying and 
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certifying capital trial-team attorneys throughout Louisiana. LPDB will continue to 
fund three capital trial-level programs and possibly a capital team in the districts.                       

     The new model will reflect the integration necessary between the programs and the                              
     RDPSC. 

 

3. The LPDB should create the “Regional Juvenile Services Center” or “RJSC” 
pursuant to §164 of the LPDA that is paid for by entirely 65% side funds.  The 
RJSC will handle all CINC cases. The chiefs suggest that this region should be 
organized the same way DHH organizes their regions.  At least as contemplated 
here, non-CINC juvenile cases will be handled by the districts.  Also included in 
the RJSC will be a “Miller panel” of attorneys who are trained to conduct Miller  
hearings and attendant litigation. 
            

4. The LPDB should create the “Florida Parishes Conflict Panel” or “FPCP” 
pursuant to §164 of the LPDA that is paid for by entirely 65% side funds.  This is 
a cooperative between the 19th, 21st, and 22nd district defender offices to have a 
panel of attorneys where a district office has a conflict.  Other districts can join 
here as we move forward. The LPDB should also consider other conflicts panels 
throughout the state. 

                                                                                
The Orleans Public Defenders will do the juvenile work in Orleans. Montgomery cases 
will return to the districts where I am confident the persons needing re-sentencings 
because of Montgomery will receive excellent representation and thy can be supported 
by the Miller panel of the RJSC.  Innocence post-conviction cases will be funded by 
the LPDB at the moment the right to counsel attaches—when a Judge orders an 
evidentiary hearing—on a case-by-case basis. 
 
The LPDB’s use of §164 is the new path forward and has the most promise of 
improving services in the system and the most flexibility in resource use as the money 
will all be on the 65% side and not bogged down by all of the problems we are 
currently experiencing with trying to find money to secure solvency in FY20.  I also 
believe that this plan is the better use of public money and embraces the statute—
both in letter and spirit--rather than fighting it, as has been done in the past. 
 
While many of the proposed reforms I have suggested are departures from past 
practices,  they address problems that are neither new nor unfamiliar to the LPDB.  
This New Plan addresses these old problems that have caused so much credibility loss 
with decisionmakers in the legislature, the administrations, and the courts over the 
past thirteen years.  
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Today, we can see a path to solvency by the end of FY20. This is largely due to the 
aggressive mitigation efforts and plans of all of the districts and programs. In FY21 it 
is doubtful the LPDB can remain solvent —you can only cut so much--- by trying this 
same method. That is because the FY21 challenges will be far greater than the ones 
we are dealing with now. This New Plan is a path forward that achieves all of the 
goals of the LPDB, beginning with solvency, and including ways to deliver public 
defense services that inspire an optimism never before seen at the LPDB.  This is the 
main driver to constitutional and zealous representation of the accused-- the belief 
and confidence on the part of the line defender that her efforts can make a difference. 
 
If we are to realize a reliable, sustainable, recurring, and sufficient funding source that 
has been so elusive for so long, it will be because we have proven to the 
decisionmakers in all three branches of government that we can run the system they 
created. That we are mindful of inefficiencies, past mistakes, and have taken real steps 
to correct them. The full New Plan does that.  
 
I submit this New Plan for your consideration. 
 
 
 
 
Rémy Voisin Starns 
State Public Defender 
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April 8, 2020 

Chaz Roberts 
Board Member 
Louisiana Public Defender Board 
301 Main Street, Suite 700 
Baton Rouge, LA 70825 

Re: Juvenile Life Without Parole Representation—Conflict Cases 

Dear Mr. Roberts, 

When Governor Edwards called for the specialized representation of juvenile clients facing 
sentences of life without parole, our office, the Capital Appeals Project, agreed to hire and train staff 
to represent juvenile clients facing sentences of life without parole, for which representation would 
pose a conflict of interest for the Louisiana Center for Children’s Rights and the district public 
defender’s office.  We have enrolled to conduct that representation and currently represent eight of 
these individuals.  

Upending current representation on these cases would do significant damage to our clients with 
whom we have built strong working relationships. As an example, one of our cases stems from a fifteen-
defendant racketeering case where our client was charged with four murders. The appellate record is 
twenty-two volumes for just one of his two trials. In the year we have had this case, we have built 
relationships with the client and his family members (all of whom directly or tangentially involved in 
the offense) and made investigation plans.  Another case was set for a firm Miller hearing date at the 
end of March. We had completed a multi-state investigation, hired two experts, and we prepared to put 
on dozens of witnesses at the hearing, which was postponed only after the Covid-19 court closures. 
The physical file is over 33 banker’s boxes. Substituting counsel now would result in an unconscionable 
harm to our clients. 

Background 

Louisiana, the 25th-largest state by population, has the third-most juvenile lifers behind bars. 
After Miller v. Alabama, 567 U.S. 460 (2012), held that mandatory life without parole for those 
juveniles was cruel and unusual punishment, it would be another four years before the Miller rule was 
held retroactive in Louisiana. Montgomery v. Louisiana, 136 S. Ct. 718 (2016). The Supreme Court’s 
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Miller-Montgomery line of jurisprudence bars life without parole “for all but the rarest of juvenile 
offenders, those whose crimes reflect permanent incorrigibility.” Id. at 734. In order to comply with 
that mandate, courts are required to conduct individualized sentencing hearings akin to those in capital 
cases. 

In 2017, the Legislature enacted La.C.Cr.P. art. 878.1, which required district attorneys to file 
a notice of intent to seek a sentence of life without parole within 90 days for cases indicted before 
August 1, 2017; otherwise a sentence of life with the possibility of parole would automatically be 
imposed. Prosecutors now have the ability to affirmatively seek life without parole in any first degree 
murder case or any second degree murder case indicted prior to August 1, 2017. Id. Prosecutors 
throughout the state have and continue to abuse that power, especially on the decades-old Montgomery 
cases to which our office is currently assigned. As of October 30, 2017, prosecutors filed such notices 
in 84 cases, including multiple cases involving co-defendants, posing a conflict of interest for one office 
to represent both cases. 

 Seeing the great need for representation for these clients, the Governor appropriated over $1.3 
million for representation in Miller and Montgomery cases, and, after receiving input from the district 
defenders, the Louisiana Public Defender Board decided that the most effective use of these resources 
was to allocate the bulk of those funds to the Louisiana Center for Children’s Rights to represent 
juveniles facing life without parole. The district defenders signed Memorandums of Understanding 
ceding representation of these clients to LCCR.  

 LCCR identified a group of clients for whom representation would pose a conflict of interest, 
and rather than attempting to contract with individual teams, the LPDB allocated $130,000 to CAP to 
staff these cases. CAP’s contract assigns responsibility for the representation of juveniles facing re-
sentencing hearings under Montgomery, as well as juveniles facing their initial sentencing under Miller, 
where representation would pose a conflict of interest.  

What We Do 

All of our clients were children when arrested for crimes alleged to have been committed with 
older peers, even adults, who wielded considerable influence over them. Our clients experienced 
childhood trauma, grapple with mental health issues and intellectual disabilities, and those difficulties 
were only exacerbated when they were locked up as kids. Little-to-no effort was made in any of our 
cases to collect mitigation evidence pre-trial and to effectively counsel children facing death in prison 
(or the death penalty) on a plea. We have cases with strong innocence claims, including alibis left 
entirely uninvestigated, key witnesses not called a trial, and law enforcement corruption run rampant. 
Our clients, juveniles facing life without parole, were the ones who needed the most help, and received 
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the least. Individually and collectively their cases represent the worst chapters of our criminal justice 
system. And yet, there is hope. 

Against all odds, our clients are living proof of the rehabilitation that all children are capable 
of. They have matured and grown, gotten their educations, tackled addictions, obtained employment 
certifications and expertise in everything from theology to carpentry to horticulture. They have repaired 
and maintained relationships with family members. They now provide strength and guidance to those 
who guided them during their early days of incarceration. They mentor younger prisoners and plan for 
their futures. For all of them, their upcoming sentencing hearings are the chance at justice that they 
never had—that our system denied them time and time again.  

The Louisiana Public Defender Board’s JLWOP Performance Standards  

After the passage of Article 878.1, the Louisiana Public Defender Board provided much-needed 
guidance for defense attorneys, promulgating the Juvenile Life Without Parole Performance Standards 
(hereinafter “the Standards”). La. Admin. Code tit. 22, § XV.21 (2017). The Standards were issued 
pursuant to the Board’s authority under La. Rev. Stat. § 15:148 and the Office of the Governor, La. 
Reg. 41:94. They outline the intensive work required to represent individuals facing life without parole 
for crimes they were accused of committing as children. The purpose of the Standards was, consistent 
with the Constitution of the United States, to apply standards from capital defense to the defense of 
juveniles facing life without parole, and to apply national standards to the “specific needs” of lawyers 
in Louisiana. Standards at § 2101(D). 

The Standards require “extraordinary efforts” in a “highly specialized area of legal practice.” 
Standards at § 2103(A). They place strong emphasis on long-term relationship-building with clients. 
Standards at § 2129. That relationship is “essential to the provision of effective representation.” Id. It 
is built over time and through repeated contact. Standards at § 2121(F)(1). It is not merely to facilitate 
communication, but to build an effective case. For example, “Counsel should endeavor, with the help 
of a mitigation expert, to create opportunities for the client to learn, grow and change during the 
pendency of his criminal case.” Standards at § 2125(C)(14).  

Each case requires a minimum of two attorneys, in addition to both a fact investigator and a 
mitigation investigator. Investigation should include exhaustive records collection, a particularly 
onerous task for cases that are decades old. Standards at §§ 2127(B), 2121(E)(1)(c), -(F)(8). Scorched-
earth investigation is a key requirement throughout the Standards. “No area of inquiry or possible 
evidence in the guilt or sentencing phase investigations should be ruled out until a thorough 
investigation has been conducted. Counsel should seek to investigate all available evidence and 
information and defer strategic decisions regarding what evidence to present until after a thorough 
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investigation has been conducted.” Standards at § 2127(A)(5). Attorneys “should seek to investigate 
and litigate all issues, whether or not previously presented, that are arguably meritorious under the 
standards applicable to high quality JLWOP representation” Standards at § 2141(A)(1). 

The Standards also require the use of experts whenever beneficial to the client, whether during 
fact investigation, victim outreach, or mitigation. Standards at § 2127(H). Attorneys, however, cannot 
merely rely on those experts and are required to acquire and maintain specialized knowledge and 
“should seek to become sufficiently educated in the field to make a reasoned determination as to 
whether the hired expert is qualified, whether his or her opinion is defensible, whether another expert 
should be hired, and ultimately whether the area of investigation should be further pursued or 
abandoned.” Standards at § 2125(D)(6).  

What Happens at a Miller Hearing 

 All the investigation, litigation, and perhaps most importantly, relationship-building with the 
client, is done with the dual purposes of both avoiding a Miller hearing if possible, through negotiation 
with the district attorney, and preparing to present the strongest possible case for the chance of parole 
at a Miller hearing.  

At a Miller hearing, the prosecution seeks to prove that our client’s “crime[] reflect[s] 
permanent incorrigibility” and “irreparable corruption.” See Montgomery, 136 S. Ct. at 726, 733–35. 
As the prosecution commonly seeks JLWOP in the most aggravated or high-profile crimes, with the 
most active victims’ families, the defense faces an uphill battle. It is the defense’s job to present all 
mitigating circumstances and show that our client is at least capable of rehabilitation. This evidence 
includes, but is not limited to: 

• Client’s social history, based on comprehensive family interviews and records 
collection  

• History of childhood trauma  
• History of mental illness 
• Cognitive limitations and neurological dysfunction  
• Substance abuse during childhood 
• Influence of peers and/or older family members involved in criminal activity 
• Evidence of rehabilitation in prison environment 
• Family support 
• Institutional support 
• Expert evaluations regarding any of the above 
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These hearings span multiple days and involve dozens of witnesses. As the Miller-Montgomery 
line of jurisprudence is relatively new, many legal issues surrounding the conduct of the hearing are 
unresolved and require significant litigation. Before and after the hearing, writs may be litigated on 
either side. Thousands of attorney hours per case are required in order to comply with the Standards 
and provide effective assistance to our clients. 

Our Case Staffing 

As of the October 30, 2017 deadline, district attorneys sought life without parole in eight 
Montgomery cases involving a conflict of interest with LCCR, the district defender, or both. We are 
also responsible for representing or assisting in the representation of any additional clients facing initial 
sentencing under Miller and involving a conflict of interest due to co-defendants.  

We have sought to uphold the Standards set forth by the LPDB since our contract was signed 
in the spring of 2019. We have one full-time senior attorney as lead counsel on all cases, with another 
attorney dedicating part-time resources as associate counsel on each case. Investigators and a records 
specialist are rotated onto the cases according to need. Aside from the one full-time attorney, all other 
employees that work on juvenile life without parole cases are also staffed to our capital cases, to make 
the most efficient use of resources.  

As director of CAP, I submit monthly case reports and financial reports to Jean Faria, detailing 
each case assigned under our contracts (JLWOP and capital) and the financial report and balance sheet 
for each month. I take on this additional responsibility at no additional cost to the state.  Our March 
case reports reflect the following:  

Name, 
Case No. 

Case 
Designation 

Parish Supervising 
Attorney 

Staff 
Attorney 

Status 

Jacobs, 
Lawrence 
96-7161 

Montgomery 
Re-
Sentencing 

Jefferson Occhiogrosso-
Schwartz 

Farris Miller hearing set for 3/23, then 
pushed to, 4/1, now currently 
set for a status to determine 
date on 5/6 

Nettles, 
Michael 
292-811 

Montgomery 
Re-
Sentencing 

Orleans Occhiogrosso-
Schwartz 

Farris Investigation ongoing. Status on 
motions set for 5/1 
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Robinson, 
Eduardo 
279-499 

Montgomery 
Re-
Sentencing 

Orleans Occhiogrosso-
Schwartz 

Kumar Status conference set for 5/5 

James, 
Richard 
156,592 

Montgomery 
Re-
Sentencing 

Terrebonne Occhiogrosso-
Schwartz 

Farris No dates set; investigation 
ongoing 
 
Co-defendant sentenced to 
LWP 7/2/19 

Gable, 
Kunta 
372-756 

Montgomery 
Re-
Sentencing 

Orleans Occhiogrosso-
Schwartz 

Kumar No dates set; investigation 
ongoing 

Newman, 
Sam 
515-895 

Miller 
Remand for 
Re-
Sentencing 

Orleans Occhiogrosso-
Schwartz 

Farris Status hearing set for 5/15 

Talley, 
Henry 
382-898 

Montgomery 
Re-
Sentencing 

Orleans Occhiogrosso-
Schwartz 

Kumar Status conference set for 4/23 

 Wilson, 
Aaron 
213-012 

 Montgomery 
Re-
Sentencing 

 Caddo Occhiogrosso-
Schwartz 

Farris  Motions hearing scheduled for 
6/16 

 

 The CAP JLWOP Conflict Project’s attorneys operate as a team, holding case-rounds meetings 
weekly and moving individual cases forward to the extent possible given budgetary restrictions. The 
JLWOP team is even housed in separate office space from the rest of CAP’s Capital staff because of a 
lack of space, operating out of a small house next door to CAP’s main office. The JLWOP budget 
allows for only $1000/month in overhead costs including rent, which, like the salary budget, is 
inadequate. CAP’s capital budget fills in gaps where possible, including significant records collection 
costs and travel costs for investigation. However, this shoestring office is dedicated to providing the 
quality representation to our clients. The CAP-JLWOP FY20 budget is as follows: 

    

    
CAP FY 2020 
Budget   

Income     
  LPDB 130,000   
Total 
Income   130,000   
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Expenses   
Percent of 
Total 

  Salaries 143,750 68% 
  Health, Life, Dental, Disability, etc. 20,355 10% 
  Retirement 6,353 3% 
  Payroll Taxes & Unemployment 13,224 6% 
  Ins.-Bldg, Gen/Phys Liab, Crime, Auto 0 0% 
  Workers' Compensation 0 0% 
  Malpractice Insurance 0 0% 
  Audit/Accounting Expense 0 0% 
  Expert Fees/Litigation Expenses unbudgeted unbudgeted 
  Research Expenses 5,000 2% 
  Contract workers 0 0% 
  Copying Costs 2,000 1% 
  Building Overhead 12,000 6% 
  Office Repair and Maintenance 0 0% 
  Major Acquisitions 2,000 1% 
  Telephone/Utilities/Postage/Internet 1,000 0% 
  Office Supplies 500 0% 
  Parking/Auto Tolls 0 0% 
  Clerk of Court (Filing Fees) 0 0% 
  Travel/Lodging/Per Diem/Mileage 2,260 1% 
  Dues and Seminars 1,200 1% 
  Law Library/Journals/Subscriptions 0 0% 
  Other Operating Expenses 500 0% 
  Miscellaneous 2,000 1% 
Total Expenses 212,142 100% 

        
  Surplus (Deficit) -82,142   
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JLWOP Salaries   

Admin 0%  $                            
-    

Director 0%  $                            
-    

Staff Attorney 50%  $             
28,250.00  

Staff Attorney 50%  $             
27,500.00  

Supervising Attorney 100%  $             
67,000.00  

   
Mitigation Specialist  50%  $             

21,000.00  
     $          

143,750.00  
 

Re-Assigning our Cases to the District Public Defenders Would Cause Conflicts of Interest or, at 
Best, Waste Resources 

Montgomery cases are, by their nature, finite. Re-sentencing hearings are only necessary in 
cases that occurred prior to that decision. However, abruptly changing legal representation in those 
cases is certain to prolong them, which in turn will require more not less money.  

There are also a host of conflict and logistical landmines involved with changing representation. 
A conflict is “presumed” by the Standards in co-defendant cases, even at sentencing. Standards at § 
2111(C). Strict adherence to conflict rules is not only required by the Standards and the Rules of 
Professional Conduct, it is also necessary because the prosecution strategy at these hearings is to re-
litigate the facts of the crime and attempt to paint whichever co-defendant is currently before the court 
as the more culpable party. In almost all of our cases, the District Defenders represented our clients’ 

177



co-defendants. Thus, the Districts would be required to contract with conflict-free counsel, who in turn 
would request funds for investigation and experts from the Districts.1   

If Our Contract Were to be Cancelled, CAP Attorneys Would Litigate to Obtain Funding from the 
Districts 

As outlined in the beginning of this letter, upending current representation on these cases would 
do significant damage to our clients and lead to a significant waste of resources. We have built strong 
relationships with those clients over the past year (some over many preceding years). It would not be 
in our clients’ interests to withdraw from those cases, in fact it would do significant harm to them.  

Accordingly, rather than withdrawing from these cases, CAP staff would litigate to obtain 
funding from the judicial districts in which the cases are located and continue representing our clients. 
This, again, would expend considerable time and resources and unnecessarily prolong these cases. 
Worse still for our clients, however, would be to change horses mid-stream and force them to accept 
new—possibly conflicted—counsel who would be tasked with re-doing all the work previously done 
by CAP staff.2  

Maintaining CAP’s Contract is the Best for our Clients and the Best Use of Limited Funds 

Keeping the conflict Montgomery cases in the same office allows CAP to make efficient use of 
staff and resources and perform our duties at a fraction of the cost. Because the time-intensive nature 
of both the fact and mitigation investigation, our staffing model makes sure to keep the long-term work 
moving on the cases where a merits hearing is further away. We are making sure that records collection, 
relationship building with our clients, early mitigation investigation, and time-sensitive fact-
investigation occur on every case, while the same staff work on the more immediate cases, focusing on 
hearing preparation and expert consultation. We meet weekly together as a group to address client’s 
needs, long and short-term strategy, identify tasks in all cases, and take advantage of the institutional 
knowledge gained by handling several of these cases at the same time. And we do this on a very limited 
budget. 

1 Even without the conflicts, five of our eight cases are out of Orleans. Despite their efforts, OPD simply lacked the resources 
to conduct hearings in the two of those cases that it was previously appointed and had already been conflicted off of another. 
It would make little sense to hand those cases back a year later. 
2 The Standards require that, “[w]here counsel enrolls in a case in which other counsel have previously provided 
representation, counsel should not rely on a prior defense team’s investigation or theory of the case, but rather should 
independently and thoroughly investigate and prepare the defense.” Standards at § 2127(A)(6). 
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We are eager to continue to do our job to ensure that our clients get the fair treatment they never 
received and surely deserve. Of course, none of our efforts would be necessary if the State of Louisiana 
agreed to parole eligibility for these individuals.  However, because the State of Louisiana insists on 
pursuing a life without parole sentence, we are obligated to provide this representation. 

We are grateful for the support of the Board, the Governor’s Office, and the entire defense 
community for their dedication and resolve to seeing these cases through. Against all odds, our clients 
have rehabilitated during their decades of incarceration. These hearings, practically speaking, are their 
only chance at one day walking out of Angola. We pray that we can continue our work. 

I am happy to answer any questions you or other board members may have.  

Sincerely, 

 

Cecelia Kappel 
 Executive Director 
 The Capital Appeals Project 
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LCCR and Miller, Montgomery Representation in Louisiana 

 
History 
 

After two failed attempts to abolish the sentence of Juvenile Life without Parole (JLWOP)1 
in 2016 and 2017, Louisiana had a problem. Over 100 individuals were facing this most extreme 
sentence,2 yet the District Defenders were not properly funded to provide constitutional 
representation to this most vulnerable group. After years of awaiting sentencing, it was recognized 
by the Governor that these individuals—sentenced to die in prison—needed representation. In 
2018, the Governor earmarked $1.3 million to be spent on the representation of current and future 
individuals who face this sentence. While this allocation was a welcomed surprise, it still fell short 
of adequately funding this work.  

The Louisiana Center for Children’s Rights (LCCR) had, over two decades, been working 
on this issue, advocating to abolish the sentence, and organizing those in prison and their families 
to lead the fight against sentencing children to die in prison. And throughout this time, LCCR 
tracked the hundreds of individuals facing and serving this sentence, along with critical 
information about their cases. After legislation passed in 2017 reducing the number of people 
facing this sentence, LCCR was the only organization who had comprehensive information about 
this population. When the Governor allocated funds for their defense, the Louisiana Public 
Defender Board (LPDB) came to LCCR to help craft a plan for statewide representation.  

LCCR’s first proposal was to divide the money up throughout the state, funding District 
Defenders to do this work, and suggesting ways the Districts could pool resources to provide an 
adequate defense, despite the limited funds. However, looking at the pro rata amounts District 
offices would receive under this plan, it became clear that pooling the money would allow for 
specialization and economies of scale. The idea was born that a single office should carry all of 
these cases, but for those that posed a conflict of interest. LCCR was well positioned to take on 
this contract. LCCR staff had relationships with the clients, and had worked for years to develop 
and implement the performance standards required under the Supreme Court decisions of Miller 
v. Alabama and Montgomery v. Louisiana. 

In FY2019, the LPDB, with the support of virtually every District Defender, decided to 
contract with LCCR to provide representation to all conflict-free JLWOP clients. The Capital 
Appeals Project (CAP) was tapped to provide conflict representation for this population, and an 
Expert Witness Fund was created for this population. As part of this, MOUs were signed between 
the LPDB and every District Defender office describing how the money would be used, and what 
the expectations were for both LCCR and District Defenders under this plan. It was understood 
that LCCR would be building out this project from the ground up, hiring and training a team of 
attorneys and mitigation investigators. The first team members came on board by the fall of 2018, 

1 Miller v. Alabama, 567 U.S. 460 (2012), held that mandatory life without parole for juveniles was unconstitutional. 
This decision was made retroactive four years later in Montgomery v. Louisiana, 136 S. Ct. 718, 734 (2016).. The 
Supreme Court’s Miller-Montgomery line of jurisprudence bars life without parole “for all but the rarest of juvenile 
offenders, those whose crimes reflect permanent incorrigibility.” Montgomery, 136 S. Ct. at 734.  
2 In 2017, the Legislature enacted La.C.Cr.P. art. 878.1, which required district attorneys to file a notice of intent to 
seek a sentence of life without parole within 90 days for cases indicted before August 1, 2017. Prosecutors currently 
have the ability to seek life without parole in any first degree murder case. 
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some before disbursements were even made to LCCR. A full team was in place by January 2019. 
In FY2020, the contract was unanimously renewed at the same funding level.  
 
LCCR JLWOP Direct Representation Project 
 
 The LCCR team represents two distinct groups of clients, generally referred to as Miller 
clients, and Montgomery clients. Miller clients are generally teenagers, who have recently been 
arrested and charged with First Degree Murder. In these cases, District Attorneys are actively 
seeking a sentence of death-in-prison. LCCR works in partnership with the District Defenders in 
that jurisdiction. Under the LPDB Performance Standards for Attorneys Representing Juveniles in 
Life without Parole Cases (hereinafter “JLWOP Performance Standards”), such cases require two 
attorneys, with appropriate training and experience in conducting murder trials, sentencing 
hearings, mitigation, and knowledge of adolescent development. The District Defenders provide 
an attorney and a fact investigator (if available), while LCCR provides an additional attorney who 
specializes in these cases, along with a mitigation investigator. Since the inception of this project, 
not a single child charged with First Degree Murder has received a JLWOP sentence. In nine cases, 
early advocacy by LCCR’s team has resulted in a second degree murder indictment where LWOP 
is not available, or in a withdrawal by the district attorney of its notice to seek an LWOP sentence.  
 The Montgomery clients are those individuals who were sentenced to JLWOP prior to 2012 
when the Miller decision outlawed the automatic imposition of JLWOP. These individuals have 
served anywhere from 1-40 or more years in prison, and are facing re-sentencing because district 
attorneys are seeking to re-impose an LWOP sentence. LCCR is the sole organization representing 
the Montgomery clients, with a lawyer and mitigation investigator litigating, negotiating, and 
preparing for sentencing hearings throughout the state.  
 The LCCR team is comprised of Legal Director Carol Kolinchak3, along with four 
attorneys, and eight mitigation investigators. This staff works full-time exclusively on JLWOP 
cases. LCCR took over full responsibility for sentencing in all conflict-free Miller and 
Montgomery cases in January, 2019. In 2019, the team enrolled in eight Miller cases, alongside 
District Defenders, as well as 37 Montgomery cases. 

At that time, four Miller cases had serious trial dates (Miqueghele Brown 02/19; Travis 
Weston 03/19; Eddie Ray Jackson, Jr. 04/19; and D’Kerian Thompson 04/19), and two cases were 
scheduled for resentencing (Jason Pilcher 01/19 and Antonieo Smith 02/19).  All of these cases 
required immediate attention. As a result of LCCR’s efforts, Travis Weston pled guilty to 
Conspiracy to Commit Armed Robbery on 05/08/19 and was sentenced to 25 years, Miqueghele 
Brown pled guilty to Manslaughter on 01/31/20 and was sentenced to 18 years, notice of intent to 

3Carol was the Trial Level Compliance Officer for LPDB from 2015 – 2017 (?). Prior to joining LPDB, Carol was 
Special Counsel at LCCR, where she played a leadership role in the development, implementation, and coordination 
of litigation strategies and legal advocacy efforts that have led to justice reform in Louisiana. Before that, Carol spent 
six and a half years as the Legal Director at the LCCR’s predecessor organization, Juvenile Justice Project of Louisiana 
(JJPL). She coordinated litigation, advocacy, and legislative efforts to end juvenile life without parole in Louisiana, 
including implementation of the Miller v. Alabama and Graham v. Florida decisions. In partnership with the Equal 
Justice Initiative, she represented Graham-impacted individuals in Louisiana. In 2011, Carol received the Lucy 
McGough Juvenile Justice Award from the Louisiana Association of Criminal Defense Lawyers. Prior to joining JJPL, 
Carol was the Deputy Director of the Capital Post-Conviction Project of Louisiana (CPCPL).  In addition, Carol was 
a member of the Orleans Parish Conflict Panel primarily handling the penalty phase of capital trials. Previously, she 
has been a staff attorney at both the Louisiana Capital Assistance Center and the Loyola Death Penalty Resource 
Center. 
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seek LWOP was withdrawn in D’Kerian Thompson’s case on 09/06/19, and notice was withdrawn 
in Eddie Ray Jackson, Jr.’s case on  01/15/20.  Additionally, Antonieo Smith has a Motion for 
New Trial scheduled to be heard on April 23, 2020 and Jason Pilcher’s sentencing hearing is now 
schedule for September 1, 2020. Using any measure, this endeavor is a success. No individuals 
represented by LCCR have been sentenced to JLWOP, and 14 cases have been resolved favorably.  

Since 2019, 12 new Miller cases have emerged, and District Defenders have transferred 
two additional Montgomery clients to LCCR. LCCR represents clients in 23 Districts throughout 
the state.    

Today, this team represents seven pre-trial Miller clients and 434 Montgomery clients 
facing re-sentencing. Of the Montgomery clients, 21 of our clients have served over 25 years of 
their sentence and would be immediately parole eligible if resentenced to Life with Parole. In 
addition, LCCR has recruited, and provides legal support and coordination to many pro bono teams 
representing additional clients. These pro bono teams come from some of the top law firms in the 
country, and have collectively provided over $1 million in legal representation, along with paying 
for hundreds of thousands of dollars for mitigation investigation. Lastly, LCCR’s mitigation 
investigators work alongside private attorneys, with partially indigent clients, providing mitigation 
representation in nine additional cases.  

LCCR has created a standard practice model for these cases, with template motions, and 
litigation strategies. LCCR continues to maintain a database of all of the individuals impacted by 
the Miller and Montgomery decisions, and continues to advocate to abolish JLWOP.  

  
LPDB Performance Standards 
 

After the passage of Article 878.1, the Louisiana Public Defender Board provided guidance 
to defense attorneys, through the JLWOP Performance Standards. La. Admin. Code tit. 22, § 
XV.21 (2017). These standards were issued pursuant to the Board’s authority under La. Rev. Stat. 
§ 15:148 and the Office of the Governor, La. Reg. 41:94. They outline the intensive and complex 
work required to represent individuals facing JLWOP. The standards were based on consulting 
experts in the field, and national best practices. The standards recognized that hearings must be 
individualized and require consideration of a non-exhaustive list of factors.  

 
The Standards require:  

• specialization and expertise in specific subjects, such as representing children, adolescent 
brain development, murder trials, and mitigation; 

• relationship building with clients, based on frequent visitation; 
• a minimum of two attorneys, along with a fact and mitigation investigator; 
• exhaustive records collections and document review; 
• witness interviews; 
• the use of expert witnesses;  
• and litigation of novel issues within this rapidly developing area of the law. 

 

4 This number includes four clients who were convicted after the Miller decision in 2012, but have not been re-
sentenced. These are generally referred to as “pipeline cases.”  
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LCCR’s team follows the LPDB’s Standards as closely as possible, despite carrying caseloads 
higher than the standards allow. None of the work done is discretionary, but rather attempts to 
meet the performance standards set out by the LPDB.  
 
The Impact of Cancelling JLWOP Contracts 
 

Cancelling the JLWOP contracts will deprioritize and harm a particular and vulnerable 
subset of clients within the Louisiana public defender system. Two years ago these clients—many 
of whom have spent years in prison, and some of whom are teenagers awaiting murder trials in 
jails across this state—were promised lawyers and investigators that would work their cases. 
Cancelling these contracts needlessly breaks this promise, and leaves clients precariously facing 
the second most extreme sentence in this state, just behind the death penalty.  

The public defender system finds itself in an unexpected crisis. There is no doubt that cuts 
in funding will need to be made. And at this time, as in past funding crises, the question is how to 
restrict services in a way does the least harm to clients. When faced with this question in the past, 
the public defender community has always concluded that those facing extreme sentences should 
be protected not endangered. At no time has this community decided that individuals facing life 
sentences should be the first group to be negatively impacted by budget cuts..  

Cancelling the contracts with LCCR and CAP will strip clients of their lawyers and 
investigators at a critical moment when negotiating these cases favorably is more promising than 
ever before. In every crisis, there is opportunity. And in our current crisis, where courts and district 
attorneys will be facing budgetary restrictions, we have a unique opportunity to negotiate these 
cases - as judicial efficiency is more important than ever. Striping the funding will take the pressure 
off the system, right at the moment when it can be most beneficial to clients.  

Lastly, cancelling these contracts will mean laying off the entire team of 13 staff members. 
These individuals are deeply familiar with these cases and clients. They have digested tens of 
thousands of pages of documents, and done countless client visits. The knowledge they have 
accrued, and relationships they have built will be lost if these contracts are cancelled.  
   

Stripping these clients of their legal teams at this moment will send these cases to the back 
of the line. LCCR is positioned to move these cases forward, ethically, zealously and 
expeditiously. Changing representation now will cause extraordinary delay in the resolution of 
cases where clients have had a right to relief since 2012. Stripping these cases of their teams will 
result in costly and time-consuming litigation for the resources they have been denied, tying up 
more public defender time and money. Most importantly, the delay to the clients is a delay in their 
opportunity to be released home to their families.  
 

But there are multiple ways to avoid this scenario, while still making up the projected 
budget shortfalls.    
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Alternatives to Cancelling JLWOP Contracts 
 
• At the April 3rd LPDB Board Meeting, the remaining disbursements to the JLWOP Expert 

Witness Fund were cancelled, totaling $40,377 in new monies.   
 
• The current proposal is to cancel the remaining payments on the JLWOP contracts for this 

fiscal year. This will produce $259,666, detailed below.   
 
Current Obligations Proposed to be Cut:  
 

LCCR: $230,000 
CAP: $21,666 
TOTAL: $259,666  

 
• However, there are alternative funding sources, and strategies that can produce at least this 

much in funding, if not more.  
 
Immediately Accessible Alternative Funding Sources:  
 

Angola Five Litigation:  $50,000 
JLWOP Expert Funds:  $155,616 (will require amendment to IPNO contract) 
LCCR Remaining Expert Budget:  $50,000 (will require amendment to LCCR contract) 
TOTAL:  $255,616 

 
Alternative Funding Sources and Strategies: 
 

o A legislative fix is unlikely in the near-future. Ending JLWOP legislatively without the 
support of the LDAA and Governor is unlikely. Previous multiple attempts have failed. 
There is currently no bill before the legislature that would affect those individuals facing 
JLWOP. Nor is there a bill that would change the current law which allows District 
Attorneys to seek JLWOP for First Degree Murder prospectively.5 However, ,it is 
worthwhile to reaching out to the LDAA, perhaps with the assistance of the Governor, 
during this time to secure an agreement whereby District Attorneys withdraw notice in the 
approximately 82 cases where they are seeking JLWOP. This, along with an agreement to 
amend the law once the Legislature is back in session, would allow the Board to 
immediately and substantially decrease funding for this work.   
 

o Federal funding is a viable source of funds. The State is receiving $1.3 BILLION in 
emergency relief funding from the federal government, to address the effects of the 
COVID-19 crisis. The LPDB needs only $1-2 million of this money to alleviate all of its 
current funding struggles. All District Defenders and Programs could immediately 
participate in a coordinated strategy to lobby the Governor for these funds. 

5 LCCR has drafted and hopes to pass HB 173, which is currently filed and sponsored by Representative Ted James. 
This bill would provide parole eligibility for juveniles transferred to the adult system if serving a term of years more 
than 25. These cases are distinct from LWOP sentences. This group of individuals is often referred to as “virtual 
lifers.”  
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o If a class or group of clients must be negatively impacted, the Board can identify the least 

vulnerable population of clients, instead of one of the most vulnerable populations, and 
make cuts accordingly. 
 

o The Board could decide to restrict payments to contract attorneys state-wide by some 
amount, and for a limited amount of time. And in conjunction, help these contract attorneys 
secure federal funding so that they do not lose income. 
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CATEGORY EXPENSE
Personnel Salary Benefits $876,478

Legal Director @ 100% FTE $85,000 $14,536
Staff Attorney @ 100% FTE $73,000 $17,122
Staff Attorney @ 100% FTE $63,000 $16,390
Staff Attorney @ 100% FTE $55,500 $10,739
Staff Attorney @ 100% FTE (began in Jan. 2020) $22,500 $7,967
Mitigation Supervisor @ 100% FTE $72,000 $12,376
Regional Mitigation Specialist @ 100% FTE $61,500 $10,864
Regional Mitigation Specialist @ 100% FTE $54,000 $10,290
Regional Mitigation Specialist @ 100% FTE $45,000 $15,844
Regional Mitigation Specialist @ 100% FTE $43,500 $14,753
Regional Mitigation Specialist @ 100% FTE $38,000 $14,185
Regional Mitigation Specialist @ 100% FTE $36,067 $9,007
Regional Mitigation Specialist @ 100% PTE $24,000 $0
Outreach Coordinator & Project Assistant @ 25% FTE $8,750 $2,312
Paralegal @ 35% FTE $16,800 $5,413
Finance Assistant @ 35% PTE $14,875 $1,189

Project Direct Expenses $174,111
Printing and Filing $4,601
Professional Licences $1,160
Records $6,453
Satelite Office Rent and Overhead $19,800
Consultants and Contractors $83,282
Software (CLEAR, Adobe) $8,158
Car Rental and Gas $22,421
Mileage, Office Parking, Travel Stipend $14,093
Food and Lodging $14,143

Indirect Expenses (Info Tech, Training, Supplies, Postage, Client Welfare) $13,662

TOTAL PROJECT EXPENSES $1,064,251

CATEGORY AMOUNT 
Government

Louisiana Public Defender Board $1,048,489

TOTAL PROJECT REVENUE $1,048,489

PROJECT EXPENSES: FY 2020

JLWOP-DIRECT REPRESENTATION

PROJECT REVENUE: FY 2020
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BRCCO
1-Mar 367,172

CAP - operating
Feb-Mar 59,546

CAP-Miller/Montgomery 4,092
CDPSLA

1-Mar 640,739
CPCPL 

1-Mar 110,146
1-Apr 119,048

LCAC
See next page

LAP
1-Mar 223,980.29
1-Apr 229,427.00

IP-NO
1-Mar 0.00
1-Apr 0.00

LCCR-JLWOP
1-Mar 450,000
1-Apr 450,000

LCCR - Operating
1-Mar 0.00
1-Apr 0.00

501(c)3 Fund Balances
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1

2

3

4

5

6

7

8

9

A B C D E F G H I J K L

Program

Agency has Implemented 

Policies to Protect Office, 

Personnel, and Visitors
# of Total 

Furloughs

# of Wage 

Reductions

# Support Staff 

Affected # Attorneys 

Affected

% of Total

Support

Staff 

Affected

% of Total 

Attorneys 

Affected

Total

Personnel

Savings by 

June 30th

Implementation 

Date

Total Other 

Reductions

Implementation 

Date 

Baton Rouge Capital 

Conflict

Office (BRCCO)

Closed 0 0 0 0 0% 0% $0 N/A $15,627.50 3/17/2020

Capital Appeals Project 

(CAP)

Closed to public; only one 

staff member allowed at a 

time 2 0 1 1 $44,633.49 4/1/2020 $28,102.92 4/1/2020

Capital Post-Conviction 

Project

of Louisiana (CPCPL)

Closed 0 0 0 0 $0 $98,118.67 4/1/2020

Capital Defense Project 

of SE Louisiana (CPSELA)

Director only staff person 

working in office

0 0 0 0 0% 0% $0 N/A $7,609.64 4/1/2020

Innocence Project New 

Orleans Closed 0 0 0 0 0% 0% $0.00

Planned cuts for

FY21 0 N/A

Louisiana Appellate 

Project (LAP)

No effect as attorneys 

maintain own offices and 

there is no support staff 1 0 0 1 $17,874.99 4/1/2020 $59,071.00 4/1/2020

Louisiana Capital 

Assistance Center (LCAC)

Closed 0 2 2 0 22% 0% $2,419 4/27/2020 $28,734 4/1/2020

Louisiana Center for 

Children's Rights (LCCR) Closed 0 0 0 0 0% 0% 0 N/A $41,000 3/23/2020
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10

11

12

13

14

15

16

17

18

19

A B C D E F G H I J K L

Program

Efforts Made to Secure 

Additional Funding

Time and 

Effort
Courts 

Physically 

Open/Closed

BRCCO Awaiting response on PPP 

application Timesheets
Closed

CAP
Awaiting response on PPP 

application
Timesheets Most closed

CPCPL
Approved for PPP loan

Timesheets
Closed

CPSELA

Approved for PPP loan Time & effort Closed

IPNO
Awaiting response on PPP 

application
Time tracker Closed

LAP Awaiting response on PPP 

application Time & effort Closed

LCAC

Applied for SBA-no funding 

received Time & effort Most closed

LCCR

Approved for PPP loan & 

other grants Timesheets Closed

Telephone, video conference, 

submission of written pleadings

Program Mitigation Plans - Updated April 28th

Video conference

Telephone, video conference, 

submission of written pleadings

Receive records and file 

documents

Regular communication with court 

and court staff via telephone

Telephone, video, fax

Written pleadings

None

Interaction with prosecutors 

and pleadings continue

Most matters continued

Process appeals

Receive and act on filings

Urgent proceedings

Submission of pleadings, 

rulings, and issue opinions

Writ applications, petition 

filings

No need for visitation

Telephone, video conference

Video conference, Jpay, 

telephone, and email

Jail Visitation

Telephone,

videoconference, Jpay

Telephone or video, when 

available

Telephone or video, when

available

Telephone, video conference

JPay and mail

Proceedings Conducted

$72,750.10 - juvenile 

representation 

$149,392.50 -  JLWOP                 

$15,000 - other

$115,000 

$156,300 

$ Amount

Mechanism for Conducting 

Proceedings
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TITLE 15 - Criminal Procedure 
RS 15:166 - Disbursement of funds 

§166. Disbursement of Funds 

            A. The board shall not disburse funds to a non-governmental entity unless it establishes a 
benefit to the function of the board pursuant to law, and unless services are actually delivered. 
Under no circumstances shall the board disburse state funds for the purpose of savings, reserves, 
or other purposes related primarily to the economic health of the non-governmental entity or its 
owners and employees. 

            B. Any service which the board seeks, other than the Louisiana Appellate Project or the 
Capital Appeals Project, which are statewide programs, shall be subject to an application process 
by which the board provides objective deliverables and allows the district defenders to make 
application upon the same terms as a non-governmental entity to provide services in that district 
or a regional area for services as provided by law. 

            C. No provision of Louisiana law authorizing the return or rollback of funds from 
governmental programs to the division of administration shall apply to the board account during 
an emergency shortfall in funding as certified by the board with the approval of the chief justice 
of the Louisiana Supreme Court. 

            Acts 2016, No. 571, §1. 
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LOUISIANA COMMISSION ON LAW ENFORCEMENT (LCLE) 
CORONAVIRUS EMERGENCY SUPPLEMENTAL FUNDING (CESF) 

NEEDS ASSESSMENT SURVEY 
 
Recovery Funds provided by OJP may be used for the following: 

 Personnel:  Existing Staff/Overtime Costs and/or New Hires: Personnel Costs and Related Benefits 

 Equipment (including personal protective equipment) 

 Travel (particularly related to the distribution of resources to the most impacted areas) 

 Supplies (e.g., gloves, masks, sanitizer, etc.) 
 
Supplanting Prohibition – Funds may not be used to supplant state or local funds. Funds must be used to 
supplement the amounts of such funds that would, in the absence of federal funds, be made available. 
 
Also Note:  These funds will not be used to match any other federal funds or funding source. 
 
Were you notified of any direct COVID-related funding, either on federal or state level?   Yes  or No  
If yes, please complete the following table: 

Source of Funding Applied 
For/Received 

Dollar Amount 
Date Notified Purpose of Funding 

Requested Received 

                              

                              

                              

 
Please provide a detailed listing of your COVID related needs in the table below. You must enter a detailed description 
and cost. The cost of the item(s) must include the number of units to be purchased times the individual cost, the 
requested overtime amount (OT rate x number of hours), new hire (hourly rate x number of hours), etc. 

Budget Category Item Name Individual Cost Quantity Total Cost 

Personnel UV Light  $50.00 64 $3,200.00 

Travel Scanner printer combo $270.00 77 $20,790.00 

Equipment Workstations (laptop and headset) $1,242.00 261 $324,162.00 

Supplies gloves, mask, cleaning supplies $70.00 2,053 $143,710.00 

TOTAL: $491,862.00 

 
Problem/Needs Definition 

 
Briefly describe the problems you face and identify your needs as it relates to the COVID 19 process. Include statistical 
data to support your request for these funds, manpower deficiencies, equipment needed, and other resources needed to 
restore agency functions. 
 

The COVID-19 pandemic has changed the way that public defenders provide representation to indigent clients.  For the forseeable 
future the courts, attorneys, jails, and clients will be practicing social distancing, practicing more stringent hygiene and sanitation 
standards, and handling as many court functions as possible remotely.  Public defender offices have been underfunded since the 
inception of the public defense system in Louisiana, the closure of courts across this state is expected to result in a significant 
reduction in conviction and user fees assessed and collected statewide.  Conviction and user fees account for approximately 50% of 
all public defender office revenues.  The effects of these lost revenues are expected to be long-term and have a devastating effect on 
public defender offices.  Because districts have been historically underfunded, many lack the technology necessary to accommodate 
remote representation for the long term. 
 
The Louisiana Public Defender Board is requesting grant funds totaling $491,862.  These funds will provide each district and the 
state office with necessary personal protective equipment (PPE - UV light, gloves, mask. and cleaning supplies) to keep clients and 
staff safe from the spread of the virus.  If awarded, grant funds will also provide each district office (some districts maintain 
multiple offices) with a printer/scanner combo.  Lastly, the proposal seeks funds to provide a complete workstation (laptop with 
built-in camera. headset, and microphone) for each section of district criminal and juvenile court in the state.  These workstations 

191



will allow defenders to meet with clients and other actors in the criminal justice system, as well as allow clients to make 
appearances without stepping foot inside of a courtroom.  The Louisiana Public Defender Board believes that the provision of 
workstations will allow public defenders to participate in the effective administration of criminal justice while protecting 
themselves, their clients, and other members of the criminal justice system. 

 
CONTACT INFORMATION: 
Louisiana Public Defender Board Natashia M. Carter 
Name of Agency  Name of Representative Completing Needs Assessment 

(225) 200-7737 ncarter@lpdb.la.gov 
Representative Phone Number Representative Email Address 

 
 
 

192



LOUISIANA PUBLIC DEFENDER 
BOARD

ADDITIONAL BUDGET INFORMATION RELATED TO COVID-19
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LOUISIANA PUBLIC DEFENDER BOARD

Louisiana’s public defense system is a critical component of the criminal justice 
system, protecting public safety by preventing wrongful convictions and 
protecting due process and constitutional rights.  

• Public defenders represent indigent defendants in all aspects of criminal 
representation except for parole.  

• Represent about 85% of criminal defendants statewide.

• Public defenders also represent juveniles in delinquency matters and parents in 
Child in Need of Care (CINC) proceedings. 
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LOUISIANA PUBLIC DEFENDER 
BOARD

BUDGET BASICS
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INADEQUATE, 
UNSTABLE, 

AND 
UNRELIABLE 

FUNDING 
MECHANISM

• Since the inception of Louisiana’s current system of 
public defense in 2007, the system has been 
underfunded.

• Louisiana is the ONLY state in the nation wherein local 
public defender’s offices are funded primarily through 
conviction and user fees. 

This funding mechanism is inadequate, unstable, and 
unreliable as revenues fluctuate based on influences outside 
of the control of the Public Defender’s Office. 
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CALENDAR YEAR 2019 STATEWIDE 
REVENUE SOURCES

• During Calendar Year 2019, the 42 
judicial district public defender’s offices 
received $55,952,798 in total revenues

• 51% of revenues were derived from 
Conviction and User Fees

• 45% of revenues were derived from 
supplemental state appropriation

$25,141,227
45%

$28,683,659
51%

$2,127,912
4%

State Appropriation Conviction and User Fees Local Appropriations
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CY19 LOCAL REVENUES

Only three (3) districts in the state received funding from 
their local government

• 19th Judicial District (East Baton Rouge Parish)

• 20th Judicial District (East Feliciana, West Feliciana Parishes)

• 41st Judicial District (Orleans Parish - $1.8 million)
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CY13 STATEWIDE TOTAL REVENUES

$17,476,825 
34%

$33,716,461 
66%

State Appropriation Conviction and User Fees

CY19  STATEWIDE TOTAL REVENUES

STATEWIDE REVENUE COMPARISONS

$25,141,227
45%

$28,683,659
51%

$2,127,912
4%

State Appropriation Conviction and User Fees Local Appropriations
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CONVICTION AND 
USER FEES

• According to Louisiana law, every conviction or nolo 
contendere plea rendered results in a $45 special 
court cost assessment, payable to the local public 
defender’s office.

• Special court costs make up the vast majority of 
conviction and user fees, and are typically associated 
with traffic tickets (approximately 76%).

• Despite 2012 legislation that was expected to result 
in a 25% increase in special court costs, conviction 
and user fee revenues have declined significantly since 
2013.

• These declines are associated with declines in traffic 
ticket filings.

• According to Louisiana Supreme Court filing data, the 
number of traffic tickets filed has declined 45% since 
2009.
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HB 105
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FY21 PROPOSED BUDGET

• HB105 as filed proposes to appropriate $40,351,698.

• This budget proposal represents a nearly standstill budget from the current 
fiscal year.

• At the time of filing HB105:

• WOULD have allowed LPDB to ensure that all 42 judicial district offices remained 
solvent for the duration of the fiscal year.

• WOULD NOT have allowed LPDB to address the existing capital case waitlist.
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COVID-19

EXPECTED REVENUE SHORTFALLS
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INADEQUATE, UNRELIABLE, AND 
UNSTABLE FUNDING MECHANISM

• The COVID-19 pandemic is yet another demonstration of the inadequacy, 
unreliability, and instability of the Louisiana public defense system’s funding 
mechanism.

• Conviction and user fees received by the district are in peril because of court 
closures and widespread unemployment.

• Court closures 

• Prevent the public from paying existing fines and fees

• Prevent the assessment of new fines and fees

• Individuals with fine and fee assessments may no longer be able to afford 
payment.
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Conviction and user fees received by a district are dependent upon 
court activity.

Yet, nearly every court in the state is closed to the public.

Court closures place an additional burden on state supplemental 
assistance to fill in the gaps.
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FEDERAL RELIEF FUNDING

• LPDB seeking funding through the Louisiana Commission on Law Enforcement 
Coronavirus Emergency Supplemental Funding (CESF) grant.

• $491,862

• If awarded, grant will provide each district and the state office with PPE and provide 
districts with complete workstations for remote representation.

• District offices as political subdivisions do not qualify for the Payroll Protection 
Program, however individual attorneys who have been furloughed may qualify 
for unemployment or the Payroll Protection Program.
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FY20 ASK: $1 ,423,625

FY20 ADDITIONAL FUNDING NEEDS

$1,423,625

Assumptions: 

• Near zero assessment and collection of conviction and user 
fees during court closures associated with Governor 
Edwards’ “Stay-at-Home” order.

• Public defender offices will need to rehire some furloughed 
staff once courts reopen and will need assistance meeting 
financial obligations until the FY21 budget loads.
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FY20 FUNDING REQUEST RATIONALE

• Courts across the state will be closed to the public for two months, resulting 
in reductions to convictions and user fees totaling more than $4,000,000.

• $1,723,755 is available to districts because of LPDB’s policy to hold back 5% of 
the district’s appropriation each year to address financial exigency and because 
of contract cancellations.

• Public defender offices have made more than $2,000,000 in cuts.

• 94% of the total cuts are personnel reductions, more than 200 attorneys have 
been affected statewide by furloughs or wage reductions.

• District offices will not be able to provide effect representation to clients with 
cuts of this magnitude, once courts re-open.

• Supplemental appropriation from the legislature will allow public defenders to 
re-hire crucial staff once courts re-open and cover July 1st expenses. 208



FY21 ASK: $3 ,585,457.35

FY21 ADDITIONAL FUNDING NEEDS

$3,585,457.35

Assumptions:

• Court closures associated with Governor Edwards’ “Stay-at-
Home” order will result in the loss of conviction and user 
fees for two months

• Based on CY19 data 1/6 of conviction and user fees totals 
$4,780,609.80

• Very minimal, if any, traffic tickets are being written during the 
stay at home order

• Traffic filings make up 75% of all conviction and user fee 
generated revenues
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FY21 FUNDING REQUEST RATIONALE

• Likely an extremely conservative request.

• Just as the long-term effects of the pandemic on sales tax revenue is unclear, 
LPDB cannot predict the long-term impact of the pandemic on ticket-writing 
practices.

• Experience in the 19th Judicial District (East Baton Rouge Parish), tells us that pre-
pandemic practices may never return.  The district has yet to resume ticket writing at 
pre-August 2016 flood levels.

• Public Defender Offices across this state have been underfunded since the 
beginning of the system, have already made extensive cuts to reduce expenses 
where possible, and are beholden to an inadequate, unreliable, and unstable 
funding mechanism to provide constitutionally required representation to 
indigent persons in more than 240,000 cases each year.
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LOUISIANA PUBLIC DEFENDER BOARD 
CONTACTS

Rémy Voisin Starns

State Public Defender

Rstarns@lpdb.la.gov

(225) 408-9885

Tiffany Simpson, PhD.                                             Natashia Carter

Director of Legislative Affairs Budget Officer

Tsimpson@lpdb.la.gov Ncarter@lpdb.la.gov

(225) 916-5521                                                     (225) 200-7737
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CAPITAL DIVISION April 27, 2020 
 
Statistics 

 
As of April 27, 2020, there are 34 capitally indicted cases in which an indigency 

determination has been made and indigent counsel are assigned or pending or pro bono counsel has 
enrolled. 

Of the 34 capitally indicted cases, the geographical distribution and the source of funding 
for their representation is shown below: 

 
INDIGENT INDICTED CAPITAL CASES 4/27/2020 

 

District Parishes Program District Pro 
bono Appointed Waiting TOTAL 

1 Caddo 1         1 
9 Rapides 2         2 
10 Natchitoches 1         1 
14 Calcasieu 1        1 2 

15 
Lafayette, 
Acadia 
Vermillion 

8   1     9 

16 
Iberia, St. 
Martin, St. 
Mary 

3         3 

19 East Baton 
Rouge 1         1 

21 
Livingston, 
Tangipahoa, 
St. Helena 

1         1 

22 St. 
Tammany 3  1    4 

23 
Ascension, 
Assumption, 
St. James 

1         1 

24 Jefferson 1 3      4 

26 Bossier, 
Webster 1         1 

40 St. John 2         2 
41 Orleans 1         1 
42 DeSoto 1         1 
    28 3 2 0 1 34 
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 The 34 capital indictments are spread across 15 of Louisiana’s 42 judicial districts. 
 

Of the 34 capital indictments, program offices contracting with the LPDB provide merits 
representation in 28 cases, one district office, not responsible for representation in any capital cases 
is representing three of the indicted cases, two are represented by pro bono counsel.  Two indicted 
cases are on the wait list; one client has limited rights counsel assigned and the remaining client 
does not have certified counsel. The LPDB’s capital programs provide merits representation 
pursuant to their contracts in 82.3% of the indicted capital cases in which merits representation is 
being provided. In 5.8% of indicted capital cases in which merits representation is provided pro 
bono or formerly private counsel provide services. Another 8.8% are represented by one district defender 
office.  Finally, 2.9% of the cases are without certified counsel. 

 
A snapshot of the workload of the three capital trial offices under their contracts is provided 

in the chart below. 
 

Office Pre-indictment Indicted Appeal Rights Only TOTAL 
BRCCO 0 10 0 1 11 
CDPSEL 1 8 0 2 11 

LCAC 0 10 1 0 11 
 

Each office also retains responsibility for some previously capital cases as well as three 
capitally indicted cases where the defendant has been found irrestorably incompetent, in addition 
to the enumerated workload. 

 
In addition to the indicted capital cases handled by the trial program offices, the Capital 

Appeals Project (CAP) is currently handling two such cases on a motion for new trial and one 
limited rights case. 

 
At current funding levels, neither the districts nor the program offices have the capacity to 

manage the rate of capital arrests or indictments the state is currently experiencing. 
 

INDICTED CAPITAL CASES 4/27/20 
 

District Parish Name RepOrgn 

1 Caddo Watkins, Dewayne CDPSEL 
9 Rapides Sonnier, Ebony Nicole CDPSEL 
9 Rapides Sonnier, Matthew BRCCO 

10 Natchitoches Smith, Felicia LCAC 
14 Calcasieu Daigle, Kevin BRCCO 
14 Calcasieu Thompson, Felton 

 

15 Lafayette Broussard, Landon Pro bono 
15 Lafayette Delahoussaye, Joseph BRCCO 
15 Lafayette Edwards, Jeremy BRCCO 
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15 Lafayette Howard, Ian LCAC 
15 Vermillion Mitchell, Derrick LCAC 
15 Lafayette Sylvester, Joseph LCAC 
15 Vermillion Trahan, Nathaniel BRCCO 
15 Vermillion Viator, Derrick BRCCO 
15 Lafayette Willis, Joshua CDPSEL 
16 Iberia King, Michelle CDPSEL 
16 St. Martin Thomas, Toni Trimble CDPSEL 
16 Iberia Verret, Roy LCAC 
19 East Baton Rouge Turner, Lee BRCCO 
21 Livingston Theriot, Dakota LCAC 
22 St. Tammany Landry, Jason LCAC 
22 St. Tammany Nauck, Corey Pro bono 
22 St. Tammany Olivieri, Steve BRCCO 
22 St. Tammany Spicer, Mark BRCCO 
23 Ascension Theriot, Dakota LCAC 
24 Jefferson Barrette, Sean District* 
24 Jefferson Every, Joshua CDPSEL 
24 Jefferson Leonard, Terrance District 
24 Jefferson Neveaux, Jerman District 
26 Bossier McCoy, Robert LCAC 
40 St. John Joekel, Kyle David CDPSEL 
40 St. John Smith, Brian LCAC 
41 Orleans Hambrick, Mark CDPSEL 
42 De Soto Horn, Brian BRCCO 

 
An asterisk (*) indicates limited rights representation pursuant to LAC 22:XV.Chapter 9 
Section 911(H).  
 

PRE-INDICTMENT CAPITAL CASES 4/27/20 
 

As of April 27, 2020, there are 15 pre-indictment, indigent capital cases. 
 

District Parish Name RepOrgn 
9 Rapides Haymon, Gary   

10 Natchitoches Tousant, Jaleel Appointed 
10 Natchitoches Petite, Jr., Jessie James Appointed 
15 Lafayette Donta, Francis   
15 Vermilion Gee, Tosanwomy CDPSEL 
16 Iberia Dominic, George Appointed 
16 Iberia Bourque, Ronald CDPSEL* 
16 Iberia Bourque, Tyler Appointed 
19 East Baton Rouge Kato, Ronnie CAP* 
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CAPITAL TRIAL WAIT LIST  
 

As of April 27, there are 15 cases on the Capital Trial Wait List. 
 

District Name EligibleDate Posture Representation Days Delay 
To Counsel 

24 Barrette, Sean 6/19/2019 Indicted 911(H) 313 
14 Thompson, Felton 1/23/2020 Indicted   95 
24 Raney, Herman 11/5/2019 Pre-indictment 911(H) 174 
24 Brown, LaShon 11/5/2019 Pre-indictment 911(H) 174 
16 Dominic, George 12/9/2019 Pre-indictment Citizen 140 
16 Bourque, Ronald 12/22/2019 Pre-indictment 911(H) 127 
16 Bourque, Tyler 12/22/2019 Pre-indictment   127 
10 Tousant, Jaleel 2/6/2020 Pre-indictment Citizen 81 
10 Petite, Jr., Jessie James 2/6/2020 Pre-indictment Citizen 81 
15 Donta, Francis 2/14/2020 Pre-indictment   73 
40 Wallace, Corrie 4/6/2020 Pre-indictment   21 
40 Hollinger, Kevin 4/6/2020 Pre-indictment   21 
26 Dyer, Stephen Zane 4/14/2020 Pre-indictment   13 
22 Young, Brian 4/19/2020 Pre-indictment   8 
19 Kato, Ronnie 4/26/2020 Pre-indictment  911(H) 1 

 
 “Eligible date” refers to the date at which the client became eligible to receive capital 

defense services. It will usually refer to the arrest date following arrest for first degree murder. 
However, where a case is not initially identified as capital, it will be the date at which the case is 
identified as a capital case. In the case of clients who have received a reversal of conviction or 
sentence upon review, it will be the date of that reversal, unless the State seeks further review. 
Where counsel has been removed due to conflict or for other reason, it refers to the date that new 
counsel was required. The waiting list is based upon date of eligibility but prioritizes those who 
have been indicted.  “Days delay to counsel” is the delay from eligibility for capital defense 
services to the appointment of funded capital counsel.   
 
Capital Trial Expert Witness Fund Update 

 
The FY 20 contract for the Capital Trial Expert Witness Fund contract was amended to raise 

the fund from $250,000 to $589,000, in the August 8, 2019 Board meeting.  During the April 3, 

22 St. Tammany Young, Brian   
24 Jefferson Raney, Herman BRCCO* 
24 Jefferson Brown, LaShon CDPSEL* 
26 Bossier Dyer, Stephen Zane   
40 St. John Wallace, Corrie 

 

40 St. John Hollinger, Kevin   
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2020 Board meeting the Board voted to cancel the contract immediately, decreasing the contract 
amount by $156,590.91 for a total of $438,409.09 

 
Fiscal 
Year 

Trial Expert Witness 
Fund 

      FY20 $438,409 
  FY19   $250,000   

FY18 $250,000 
  FY17   $385,000   

FY16 $800,000 
  FY15   $855,000   

FY14 $1,031,000 
  FY13   $600,000   

FY12 $600,000 
  FY11   $600,000   

FY10 $500,000 
  FY09   $301,762   

 
The entire $250,000 from the original contract for FY 20 had been committed at the start of 

the fiscal year.   At the start of FY 2020 there were 26 applications totaling $274,799.75 which could 
not be approved due to a lack of funding.  The Board then increased the contract on the Fund by an 
additional $345,000 for a FY 20 total of $595,000.  An additional 71 expert witness applications 
have been received in FY 20 for a total of $654,382.33, $74,600 of which were denied. There is 
currently $0 left for approvals for the remainder of this fiscal year (June 30, 2020). Since the 
November report there are 96 invoices submitted for review and payment totaling $338,913.47 which 
includes the 13 invoices totaling $28,211.75 payable at the end of April.  A total of $430,931.68 has 
been released and returned to the fund due to case closures, staleness or work stoppage due to 
COVID-19.  
 
Funding of Capital Trial Representation and Demand 

 
With the Board’s August 8, 2019 vote the FY20 capital trial representation funding, 

including attorneys, mitigation specialists, fact investigators, paralegals and support services, 
overheads and all case related expenses, except experts, was increased from $3,330,027 to 
$3,950,000 to address the Citizen litigation and capital waitlist. 

 
 

Fiscal 
Year 

Trial Representation 
Programs 

FY20 $3,950,000 
FY19 $3,495,027 
FY18 $3,330,027 

216



FY17 $3,125,000 
FY16 $4,819,728 
FY15 $4,761,675 
FY14 $4,264,779 
FY13 $4,597,311 
FY12 $4,839,501 
FY11 $4,687,347 
FY10 $4,744,820 
FY09 $5,375,506 

 

Trial representation is provided by contracts with three not-for-profit law offices operating 
specialist capital defense practices: Capital Defense Project of South-East Louisiana (CDPSEL), 
Baton Rouge Capital Conflict Office (BRCCO) and Louisiana Capital Assistance Center (LCAC). 

 
The Board has previously set the allowable hourly contract rate for capital trial services at a 

range of $85 to $120 for certified capital counsel (lead or associate counsel). By way of 
comparison, the current hourly rate for Federal Criminal Justice Act appointments in capital cases 
is $195 and in non-capital cases is $152. The contracts with the program offices produce an 
effective hourly contract rate at or below the low end of the state scale for lead counsel and 
considerably below that scale for associate counsel, as well as providing effective hourly rates for 
the other staff well below market contract rates. 

 
As is evident from the size of the waitlist, the demand for capital legal services far outstrips 

the Board’s ability to provide capital certified counsel with the current funding and funding 
structure. 

 
Assessments 
 
As the Public Defender Office in Jefferson Parish continues to handle capital cases, the capital case 
coordinator and consultant John Holdridge conducted an assessment to review the district’s capital 
services on March 5 and 6, 2020.  Due to the COVID-19 outbreak the assessment is on hold until 
receipt of certified counsels’ timesheets and the district’s opportunity to respond to the draft 
assessment. 
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District Parish 
Name Posture Representation Allegation 

1 Caddo 
Watkins, Dewayne Indicted CDPSEL Double murder of good Samaritans in the course of car 

jacking and disposal of bodies by burning. 
9 Rapides 

Haymon, Gary Pre-Indictment Unrepresented Murder in the course of kidnap and rape in an incident from 
1980 charged as a cold case. 

9 Rapides 
Sonnier, Matthew Indicted BRCCO Three murders involving two incidents and the disposal of 

bodies by burning. 
9 Rapides 

Sonnier, Ebony Nicole Indicted CDPSEL Three murders involving two incidents and the disposal of 
bodies by burning. 

10 Natchitoches 
Tousant, Jaleel Pre-Indictment Citizen Appt Double murder with two additional attempted murders in 

course of same incident. 
10 Natchitoches 

Petite, Jr., Jessie James Pre-Indictment Citizen Appt Double murder with two additional attempted murders in 
course of same incident. 

10 Natchitoches 
Smith, Felicia Indicted LCAC Murder of 6-month old child by burning in the course of 

kidnapping. 

14 Calcasieu 
Thompson, Felton Indicted Unrepresented Murder of 10-year old child during the course of aggravated 

burglary and armed robbery. 
14 Calcasieu 

Daigle, Kevin Indicted BRCCO/CAP Murder of a law enforcement officer while fleeing scene of 
prior murder. 

15 Lafayette 
Edwards, Jeremy Indicted BRCCO Double murder and armed robbery of vehicle during flight. 

15 Lafayette Donta, Francis Pre-Indictment Unrepresented Murder in the course of home invasion. 
15 Lafayette 

Broussard, Landon Indicted Pro bono Murder of 3-year old child during course of rape and child 
abuse. 

15 Lafayette 
Howard, Ian Indicted LCAC Murder of law enforcement officer and attempted murder of 

another law enforcement officer and three civillians. 
15 Lafayette Delahoussaye, Joseph Indicted BRCCO One murder with a prior separate murder. 
15 Lafayette 

Willis, Joshua Indicted CDPSEL Two separate murders one one night and disposal of each 
body by burning. 

15 Lafayette 
Sylvester, Joseph Indicted LCAC Two separate murders one one night and disposal of each 

body by burning. 
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15 Vermilion Viator, Derrick Indicted BRCCO Double murder and burning of bodies. 
15 Vermilion Gee, Tosanwomy Pre-indictment CDPSEL Double murder and burning of bodies. 
15 Vermilion 

Mitchell, Derrick Indicted LCAC Murder in the course of armed robbery with two separate 
non-capital murders. 

15 Vermilion Trahan, Nathaniel Indicted BRCCO Murder of 3-year old child in the course of child abuse. 
16 Iberia 

Dominic, George Pre-Indictment Citizen Appt Murder and attempted murder in the course of home 
invasion. 

16 Iberia 
Bourque, Ronald Pre-Indictment CDPSEL 

(rights only) 
Murder and attempted murder in the course of home 
invasion. 

16 Iberia 
Bourque, Tyler Pre-Indictment Citizen Appt Murder and attempted murder in the course of home 

invasion. 
16 Iberia 

King, Michelle Indicted CDPSEL Murder of elderly victim in the course of aggravated burglary 
and armed robbery. 

16 Iberia 
Verret, Roy Indicted LCAC Murder of elderly victim in the course of aggravated burglary 

and armed robbery. 
16 St. Martin Thomas, Toni Trimble Indicted CDPSEL Murder of pregnant woman and fetus. 
19 East Baton 

Rouge Turner, Lee Indicted BRCCO Double murder in the course of armed robbery of retail store.  
Penalty phase retrial. 

19 East Baton 
Rouge Kato, Ronnie Pre-Indictment CAP 

(rights only) 
Murder and attempted murder of law enforcement officers 
while fleeing annother murder. 

21 Livingston 
Theriot, Dakota Indicted LCAC Triple murder in the course of aggravated burglary, with 

associated double murder. 
22 St. Tammany Landry,  Jason Indicted LCAC Double murder in the course of car-jacking. 
22 St. Tammany Olivieri, Steve Indicted BRCCO Double murder in the course of car-jacking. 
22 St. Tammany Nauck, Corey Indicted Pro bono Double murder in the course of car-jacking. 
22 St. Tammany Young, Brian Pre-Indictment  Murder of 5-month old child in the course of child abuse. 
22 St.Tammany 

Spicer, Mark Indicted BRCCO Murder of law enforcement officer, attempted murder of 
another law enforcement officer. 

23 Ascension 
Theriot, Dakota Indicted LCAC Double murder in the course of aggravated nurglary, with 

associated triple murder. 
24 Jefferson 

Every, Joshua Indicted CDPSEL Murder in the course of armed robbery of Raising Cane's 
store. 
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24 Jefferson 
Raney, Herman Pre-Indictment BRCCO 

(rights only) Murder in the course of armed robbery, car jacking. 

24 Jefferson 
Brown, LaShon Pre-Indictment CDPSEL 

(rights only) Murder in the course of armed robbery, car jacking. 

24 Jefferson Neveaux, Jerman Indicted District Murder of law enforcement officer. 
24 Jefferson 

Leonard, Terrance Indicted District Quadruple killing of three children (14, 10 and 9) and mother 
and attempted murder of 12-year old. 

24 Jefferson 
Barrette, Sean Indicted District 

(rights only) 
Two murders in the course of spree including a third murder 
and three attempted murders. 

26 Bossier 
Dyer, Stephen Zane Pre-Indictment Unrepresented Murder and attempted murder of family members and a 

separate shooting. 
26 Bossier 

McCoy, Robert Indicted LCAC Triple murder in course of aggravated burglary and violation 
of protective order. Retrial. 

40 St. John 
Smith, Brian Indicted LCAC Double murder of law enforcement officers and attempted 

murder of four others. 
40 St. John 

Joekel, Kyle David Indicted CDPSEL/CAP Double murder of law enforcement officers and attempted 
murder of four others. 

40 St. John Wallace, Corrie Pre-Indictment Unrepresented Murder in the course of kidnapping. 
40 St. John Hollinger, Kevin Pre-Indictment Unrepresented Murder in the course of kidnapping. 
41 Orleans Hambrick, Mark Indicted CDPSEL Murder of a 18-month old child. 
42 De Soto 

Horn, Brian Indicted BRCCO Murder of child during kidnapping after being lured by text 
messages by alleged pedophile.  Retrial. 
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

RAMOS v. LOUISIANA 

CERTIORARI TO THE COURT OF APPEAL OF LOUISIANA, 
FOURTH CIRCUIT 

No. 18–5924. Argued October 7, 2019—Decided April 20, 2020 

In 48 States and federal court, a single juror’s vote to acquit is enough to 
prevent a conviction.  But two States, Louisiana and Oregon, have long
punished people based on 10-to-2 verdicts.  In this case, petitioner
Evangelisto Ramos was convicted of a serious crime in a Louisiana
court by a 10-to-2 jury verdict.  Instead of the mistrial he would have 
received almost anywhere else, Ramos was sentenced to life without 
parole.  He contests his conviction by a nonunanimous jury as an un-
constitutional denial of the Sixth Amendment right to a jury trial.  

Held: The judgment is reversed. 

2016–1199 (La. App. 4 Cir. 11/2/17), 231 So. 3d 44, reversed. 
JUSTICE GORSUCH delivered the opinion of the Court with respect to

Parts I, II–A, III, and IV–B–1, concluding that the Sixth Amendment 
right to a jury trial—as incorporated against the States by way of the 
Fourteenth Amendment—requires a unanimous verdict to convict a
defendant of a serious offense.  Pp. 3–9, 11–15, 20–23. 

(a) The Constitution’s text and structure clearly indicate that the 
Sixth Amendment term “trial by an impartial jury” carries with it some 
meaning about the content and requirements of a jury trial.  One such 
requirement is that a jury must reach a unanimous verdict in order to 
convict.  Juror unanimity emerged as a vital common law right in 14th-
century England, appeared in the early American state constitutions,
and provided the backdrop against which the Sixth Amendment was 
drafted and ratified.  Postadoption treatises and 19th-century Ameri-
can legal treatises confirm this understanding.  This Court has com-
mented on the Sixth Amendment’s unanimity requirement no fewer 
than 13 times over more than 120 years, see, e.g., Thompson v. Utah, 
170 U. S. 343, 351; Patton v. United States, 281 U. S. 276, 288, and has 
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also explained that the Sixth Amendment right to a jury trial is incor-
porated against the States under the Fourteenth Amendment, Duncan 
v. Louisiana, 391 U. S. 145, 148–150.  Thus, if the jury trial right re-
quires a unanimous verdict in federal court, it requires no less in state 
court.  Pp. 3–7.

(b) Louisiana’s and Oregon’s unconventional schemes were first con-
fronted in Apodaca v. Oregon, 406 U. S. 404, and Johnson v. Louisiana, 
406 U. S. 356, in a badly fractured set of opinions.  A four-Justice plu-
rality, questioning whether unanimity serves an important “function” 
in “contemporary society,” concluded that unanimity’s costs out-
weighed its benefits.  Apodaca, 406 U. S., at 410.  Four dissenting Jus-
tices recognized that the Sixth Amendment requires unanimity, and 
that the guarantee is fully applicable against the States under the 
Fourteenth Amendment.  The remaining Justice, Justice Powell, 
adopted a “dual-track” incorporation approach.  He agreed that the 
Sixth Amendment requires unanimity but believed that the Four-
teenth Amendment does not render this guarantee fully applicable 
against the States—even though the dual-track incorporation ap-
proach had been rejected by the Court nearly a decade earlier, see Mal-
loy v. Hogan, 378 U. S. 1, 10–11.  Pp. 7–9.

(c) The best Louisiana can suggest is that all of the Court’s prior 
statements that the Sixth Amendment does require unanimity are
dicta.  But the State offers no hint as to why the Court would walk 
away from those statements now and does not dispute the fact that the
common law required unanimity.  Instead, it argues that the Sixth
Amendment’s drafting history—in particular, that the original House 
version’s explicit unanimity references were removed in the Senate 
version—reveals the framer’s intent to leave this particular feature of 
the common law behind.  But that piece of drafting history could just
as easily support the inference that the language was removed as sur-
plusage because the right was so plainly understood to be included in 
the right to trial by jury.  Finally, the State invites the Court to per-
form a cost-benefit analysis on the historic features of common law 
jury trials and to conclude that unanimity does not make the cut.  The 
dangers of that approach, however, can be seen in Apodaca, where the 
plurality subjected the ancient guarantee of a unanimous jury verdict 
to its own functionalist assessment.  Pp. 11–15.

(d) Factors traditionally considered by the Court when determining
whether to preserve precedent on stare decisis grounds do not favor 
upholding Apodaca. See Franchise Tax Bd. of Cal. v. Hyatt, 587 U. S. 
___, ___. Starting with the quality of Apodaca’s reasoning, the plural-
ity opinion and separate concurring opinion were gravely mistaken. 
And Apodaca sits uneasily with 120 years of preceding case law.  When 
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it comes to reliance interests, neither Louisiana nor Oregon claims any-
thing like the prospective economic, regulatory, or social disruption 
litigants seeking to preserve precedent usually invoke.  The fact that 
Louisiana and Oregon may need to retry defendants convicted of felo-
nies by nonunanimous verdicts whose cases are still pending on direct 
appeal will surely impose a cost, but new rules of criminal procedure 
usually do, see, e.g., United States v. Booker, 543 U. S. 220, and prior
convictions in only two States are potentially affected here.  Pp. 20– 
23.

 JUSTICE GORSUCH, joined by JUSTICE GINSBURG and JUSTICE BREYER, 
concluded in Part IV–A that Apodaca lacks precedential force. Treat-
ing that case as precedential would require embracing the dubious
proposition that a single Justice writing only for himself has the au-
thority to bind this Court to already rejected propositions.  No prior 
case has made such a suggestion.  Pp. 16–20.

JUSTICE  GORSUCH, joined by JUSTICE  GINSBURG, JUSTICE  BREYER, 
and JUSTICE SOTOMAYOR, concluded in Parts IV–B–2 and V that Loui-
siana’s and Oregon’s reliance interests in the security of their final
criminal judgments do not favor upholding Apodaca.  Worries that de-
fendants whose appeals are already complete might seek to challenge 
their nonunanimous convictions through collateral review are over-
stated.  Cf. Teague v. Lane, 489 U. S. 288.  Apodaca’s reliance interests 
are not boosted by Louisiana’s recent decision to bar the use of non-
unanimous jury verdicts.  A ruling for Louisiana would invite other 
States to relax their own unanimity requirements, and Louisiana con-
tinues to allow nonunanimous verdicts for crimes committed before 
2019.  Pp. 23–26.

JUSTICE THOMAS concluded that Ramos’ felony conviction by a non-
unanimous jury is unconstitutional because the Sixth Amendment’s 
protection against nonunanimous felony guilty verdicts applies 
against the States through the Privileges or Immunities Clause of the 
Fourteenth Amendment, not the Due Process Clause.  Pp. 1–9. 

GORSUCH, J., announced the judgment of the Court, and delivered the
opinion of the Court with respect to Parts I, II–A, III, and IV–B–1, in
which GINSBURG, BREYER, SOTOMAYOR, and KAVANAUGH, JJ., joined, an
opinion with respect to Parts II–B, IV–B–2, and V, in which GINSBURG, 
BREYER, and SOTOMAYOR, JJ., joined, and an opinion with respect to Part 
IV–A, in which GINSBURG and BREYER, JJ., joined.  SOTOMAYOR, J., filed 
an opinion concurring as to all but Part IV–A.  KAVANAUGH, J., filed an 
opinion concurring in part. THOMAS, J., filed an opinion concurring in 
the judgment.  ALITO, J., filed a dissenting opinion, in which ROBERTS, 
C. J., joined, and in which KAGAN, J., joined as to all but Part III–D. 

223



  
 

 

   
    

 
  

   

 

 
 

 
 
 

 

  

  

 

 

 

  

_________________ 

_________________ 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the 
preliminary print of the United States Reports. Readers are requested to 
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order that 
corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 18–5924 

EVANGELISTO RAMOS, PETITIONER v. LOUISIANA 

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL 
OF LOUISIANA, FOURTH CIRCUIT 

[April 20, 2020]

 JUSTICE GORSUCH announced the judgment of the Court 
and delivered the opinion of the Court with respect to Parts
I, II–A, III, and IV–B–1, an opinion with respect to Parts
II–B, IV–B–2, and V, in which JUSTICE GINSBURG, JUSTICE 
BREYER, and JUSTICE SOTOMAYOR join, and an opinion with 
respect to Part IV–A, in which JUSTICE GINSBURG and 
JUSTICE BREYER join. 

Accused of a serious crime, Evangelisto Ramos insisted
on his innocence and invoked his right to a jury trial.  Even-
tually, 10 jurors found the evidence against him persuasive.
But a pair of jurors believed that the State of Louisiana had 
failed to prove Mr. Ramos’s guilt beyond reasonable doubt;
they voted to acquit. 

In 48 States and federal court, a single juror’s vote to ac-
quit is enough to prevent a conviction.  But not in Louisi-
ana. Along with Oregon, Louisiana has long punished peo-
ple based on 10-to-2 verdicts like the one here.  So instead 
of the mistrial he would have received almost anywhere 
else, Mr. Ramos was sentenced to life in prison without the
possibility of parole.

Why do Louisiana and Oregon allow nonunanimous con-
victions? Though it’s hard to say why these laws persist, 
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their origins are clear. Louisiana first endorsed nonunani-
mous verdicts for serious crimes at a constitutional conven-
tion in 1898. According to one committee chairman, the 
avowed purpose of that convention was to “establish the su-
premacy of the white race,” and the resulting document in-
cluded many of the trappings of the Jim Crow era: a poll
tax, a combined literacy and property ownership test, and a
grandfather clause that in practice exempted white resi-
dents from the most onerous of these requirements.1 

Nor was it only the prospect of African-Americans voting
that concerned the delegates.  Just a week before the con-
vention, the U. S. Senate passed a resolution calling for an 
investigation into whether Louisiana was systemically ex-
cluding African-Americans from juries.2  Seeking to avoid 
unwanted national attention, and aware that this Court 
would strike down any policy of overt discrimination
against African-American jurors as a violation of the Four-
teenth Amendment,3 the delegates sought to undermine 
African-American participation on juries in another way.
With a careful eye on racial demographics, the convention
delegates sculpted a “facially race-neutral” rule permitting
10-to-2 verdicts in order “to ensure that African-American 
juror service would be meaningless.”4 

Adopted in the 1930s, Oregon’s rule permitting nonunan-
imous verdicts can be similarly traced to the rise of the Ku 
Klux Klan and efforts to dilute “the influence of racial, eth-
nic, and religious minorities on Oregon juries.”5  In fact, no 
—————— 

1 Official Journal of the Proceedings of the Constitutional Convention 
of the State of Louisiana 374 (H. Hearsey ed. 1898); Eaton, The Suffrage 
Clause in the New Constitution of Louisiana, 13 Harv. L. Rev. 279, 286– 
287 (1899); Louisiana v. United States, 380 U. S. 145, 151–153 (1965). 

2 See 31 Cong. Rec. 1019 (1898). 
3 Strauder v. West Virginia, 100 U. S. 303, 310 (1880). 
4 State v. Maxie, No. 13–CR–72522 (La. 11th Jud. Dist., Oct. 11, 2018),

App. 56–57; see also Frampton, The Jim Crow Jury, 71 Vand. L. Rev.
1593 (2018). 

5 State v. Williams, No. 15–CR–58698 (C. C. Ore., Dec. 15, 2016), App. 

225



  
 

 

 

 
 

 

 

 

    
   

  

 

 
 

 

 

 
  
 

  
  

Opinion of the Court 

one before us contests any of this; courts in both Louisiana
and Oregon have frankly acknowledged that race was a mo-
tivating factor in the adoption of their States’ respective
nonunanimity rules.6 

We took this case to decide whether the Sixth Amend-
ment right to a jury trial—as incorporated against the 
States by way of the Fourteenth Amendment—requires a
unanimous verdict to convict a defendant of a serious of-
fense.7  Louisiana insists that this Court has never defini-
tively passed on the question and urges us to find its prac-
tice consistent with the Sixth Amendment.  By contrast, the 
dissent doesn’t try to defend Louisiana’s law on Sixth or 
Fourteenth Amendment grounds; tacitly, it seems to admit
that the Constitution forbids States from using nonunani-
mous juries. Yet, unprompted by Louisiana, the dissent 
suggests our precedent requires us to rule for the State any-
way.  What explains all this?  To answer the puzzle, it’s  
necessary to say a bit more about the merits of the question
presented, the relevant precedent, and, at last, the conse-
quences that follow from saying what we know to be true. 

I 
The Sixth Amendment promises that “[i]n all criminal 

prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and dis-
trict wherein the crime shall have been committed, which 
district shall have been previously ascertained by law.”  The 
Amendment goes on to preserve other rights for criminal 
defendants but says nothing else about what a “trial by an
impartial jury” entails.

Still, the promise of a jury trial surely meant something— 

—————— 
104. 

6 Maxie, App. 82; Williams, App. 104. 
7 Under existing precedent and consistent with a common law tradition 

not at issue here, a defendant may be tried for certain “petty offenses” 
without a jury.  Cheff v. Schnackenberg, 384 U. S. 373, 379 (1966). 
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otherwise, there would have been no reason to write it 
down. Nor would it have made any sense to spell out the 
places from which jurors should be drawn if their powers as
jurors could be freely abridged by statute.  Imagine a con-
stitution that allowed a “jury trial” to mean nothing but a 
single person rubberstamping convictions without hearing 
any evidence—but simultaneously insisting that the lone
juror come from a specific judicial district “previously ascer-
tained by law.” And if that’s not enough, imagine a consti-
tution that included the same hollow guarantee twice—not 
only in the Sixth Amendment, but also in Article III.8  No: 
The text and structure of the Constitution clearly suggest
that the term “trial by an impartial jury” carried with it 
some meaning about the content and requirements of a jury 
trial. 

One of these requirements was unanimity.  Wherever we 
might look to determine what the term “trial by an impar-
tial jury trial” meant at the time of the Sixth Amendment’s 
adoption—whether it’s the common law, state practices in 
the founding era, or opinions and treatises written soon af-
terward—the answer is unmistakable. A jury must reach a
unanimous verdict in order to convict. 

The requirement of juror unanimity emerged in 14th-
century England and was soon accepted as a vital right pro-
tected by the common law.9  As Blackstone explained, no
person could be found guilty of a serious crime unless “the 
truth of every accusation . . . should . . . be confirmed by the
unanimous suffrage of twelve of his equals and neighbors,
indifferently chosen, and superior to all suspicion.”10  A 

—————— 
8 See Art. III, §2. 
9 See J. Thayer, Evidence at the Common Law 86–90 (1898) (Thayer); 

W. Forsyth, History of Trial by Jury 200 (J. Morgan ed., 2d ed. 1875); 1
W. Holdsworth, A History of English Law 318 (rev. 7th ed. 1956); Smith,
The Historical and Constitutional Contexts of Jury Reform, 25 Hofstra 
L. Rev. 377, 397 (1996). 

10 4 W. Blackstone, Commentaries on the Laws of England 343 (1769). 
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“ ‘verdict, taken from eleven, was no verdict’ ” at all.11 

This same rule applied in the young American States.  Six 
State Constitutions explicitly required unanimity.12  An-
other four preserved the right to a jury trial in more general 
terms.13  But the variations did not matter much; consistent 
with the common law, state courts appeared to regard una-
nimity as an essential feature of the jury trial.14 

It was against this backdrop that James Madison drafted 
and the States ratified the Sixth Amendment in 1791.  By
that time, unanimous verdicts had been required for about 
400 years.15 If the term “trial by an impartial jury” carried 

—————— 
11 Thayer 88–89, n. 4 (quoting Anonymous Case, 41 Lib. Assisarum 11 

(1367)); see also 1 M. Hale, Pleas of the Crown 33 (1736). 
12 See Del. Declaration of Rights §14 (1776), in 1 The Bill of Rights:  A 

Documentary History 278 (1971); Md. Declaration of Rights §XIX, in 3
Federal and State Constitutions 1688 (F. Thorpe ed. 1909) (Thorpe); 
N. C. Declaration of Rights §IX (1776), in 5 id., at 2787; Pa. Declaration 
of Rights §IX (1776), in 5 id., at 3083; Vt. Declaration of Rights, ch. I, §XI 
(1786), in 6 id., at 3753; Va. Declaration of Rights §8 (1776), in 7 id., at 
3813. 

13 See Ga. Const., Art. IV, §3 (1789), in 2 id., at 789; N. J. Const., Art. 
XXII (1776), in 5 id., at 2598; N. Y. Const., Art. XLI (1777), in 5 id., at 
2637; S. C. Const., Art. IX, §6 (1790), in 6 id., at 3264. 

14 See, e.g., Commonwealth v. Bowden, 9 Mass. 494, 495 (1813); People 
v. Denton, 2 Johns. Cas. 275, 277 (N. Y. 1801); Commonwealth v. Fells, 
36 Va. 613, 614–615 (1838); State v. Doon & Dimond, 1 R. Charlton 1, 2 
(Ga. Super. Ct. 1811); see also Respublica v. Oswald, 1 Dall. 319, 323 
(Pa. 1788) (reporting Chief Justice McKean’s observations that unanim-
ity would have been required even if the Pennsylvania Constitution had 
not said so explicitly). 

15 To be sure, a few of the Colonies had relaxed (and then restored) the
unanimity requirement well before the founding.  For example, during a 
two decade period in the late 17th century, the Carolinas experimented 
with a non-common law system designed to encourage a feudal social 
structure; this “reactionary” constitution permitted conviction by major-
ity vote.  See Carolina Const., Art. 69 (1669), in 5 Thorpe 2781; Reinsch,
The English Common Law in the Early American Colonies, in 1 Select
Essays in Anglo-American Legal History 407 (1907).  But, as Louisiana 
admits, by the time of the Sixth Amendment’s adoption, unanimity had
again become the accepted rule.  See Brief for Respondent 17. 
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any meaning at all, it surely included a requirement as long
and widely accepted as unanimity. 

Influential, postadoption treatises confirm this under-
standing. For example, in 1824, Nathan Dane reported as 
fact that the U. S. Constitution required unanimity in crim-
inal jury trials for serious offenses.16  A few years later, Jus-
tice Story explained in his Commentaries on the Constitu-
tion that “in common cases, the law not only presumes
every man innocent, until he is proved guilty; but unanim-
ity in the verdict of the jury is indispensable.”17 Similar 
statements can be found in American legal treatises 
throughout the 19th century.18 

Nor is this a case where the original public meaning was
lost to time and only recently recovered.  This Court has, 
repeatedly and over many years, recognized that the Sixth 
Amendment requires unanimity.  As early as 1898, the 
Court said that a defendant enjoys a “constitutional right 
to demand that his liberty should not be taken from him
except by the joint action of the court and the unanimous
verdict of a jury of twelve persons.”19  A few decades later, 
the Court elaborated that the Sixth Amendment affords a 
right to “a trial by jury as understood and applied at com-
mon law, . . . includ[ing] all the essential elements as they 
were recognized in this country and England when the Con-
stitution was adopted.”20  And, the Court observed, this 

—————— 
16 6 N. Dane, Digest of American Law, ch. LXXXII, Art. 2, §1, p. 226 

(1824). 
17 2 J. Story, Commentaries on the Constitution of the United States 

§777, p. 248 (1833). 
18 See, e.g., J. Pomeroy, An Introduction to Municipal Law §135, p. 78 

(1864); J. Tiffany, Government and Constitutional Law §549, p. 367
(1867); T. Cooley, Constitutional Limitations 319–320 (1868); 1 J. 
Bishop, Criminal Procedure §897 (rev. 2d ed. 1872). 

19 Thompson v. Utah, 170 U. S. 343, 351 (1898).  See also Maxwell v. 
Dow, 176 U. S. 581, 586 (1900). 

20 Patton v. United States, 281 U. S. 276, 288 (1930). 
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includes a requirement “that the verdict should be unani-
mous.”21 In all, this Court has commented on the Sixth 
Amendment’s unanimity requirement no fewer than 13
times over more than 120 years.22 

There can be no question either that the Sixth Amend-
ment’s unanimity requirement applies to state and federal 
criminal trials equally. This Court has long explained that 
the Sixth Amendment right to a jury trial is “fundamental
to the American scheme of justice” and incorporated against 
the States under the Fourteenth Amendment.23  This Court 
has long explained, too, that incorporated provisions of the 
Bill of Rights bear the same content when asserted against 
States as they do when asserted against the federal govern-
ment.24  So if the Sixth Amendment’s right to a jury trial
requires a unanimous verdict to support a conviction in fed-
eral court, it requires no less in state court. 

II 
A 

How, despite these seemingly straightforward principles,
have Louisiana’s and Oregon’s laws managed to hang on for 
so long? It turns out that the Sixth Amendment’s otherwise 
simple story took a strange turn in 1972. That year, the
Court confronted these States’ unconventional schemes for 
—————— 

21 Ibid.  See also Andres v. United States, 333 U. S. 740, 748 (1948) 
(“Unanimity in jury verdicts is required where the Sixth and Seventh 
Amendments apply”). 

22 In addition to Thompson, Maxwell, Patton, and Andres, see Johnson 
v. Louisiana, 406 U. S. 356, 369 (1972) (Powell, J., concurring); United 
States v. Gaudin, 515 U. S. 506, 510 (1995); Richardson v. United States, 
526 U. S. 813, 817 (1999); Apprendi v. New Jersey, 530 U. S. 466, 477 
(2000); Southern Union Co. v. United States, 567 U. S. 343, 356 (2012); 
Blakely v. Washington, 542 U. S. 296, 301–302 (2004); United States v. 
Booker, 543 U. S. 220, 233–239 (2005); Descamps v. United States, 570 
U. S. 254, 269 (2013); United States v. Haymond, 588 U. S. ___, ___–___ 
(2019) (plurality opinion) (slip op., at 6–7). 

23 Duncan v. Louisiana, 391 U. S. 145, 148–150 (1968). 
24 Malloy v. Hogan, 378 U. S. 1, 10–11 (1964). 

230



  

 

 
 
  

  

 
  

  

 
 

 

 
 
 

 

 

  
  

  
  

  
 

 

 

Opinion of the Court 

the first time—in Apodaca v. Oregon25 and a companion 
case, Johnson v. Louisiana.26  Ultimately, the Court could
do no more than issue a badly fractured set of opinions.
Four dissenting Justices would not have hesitated to strike
down the States’ laws, recognizing that the Sixth Amend-
ment requires unanimity and that this guarantee is fully 
applicable against the States under the Fourteenth Amend-
ment.27  But a four-Justice plurality took a very different
view of the Sixth Amendment.  These Justices declared that 
the real question before them was whether unanimity 
serves an important “function” in “contemporary society.”28 

Then, having reframed the question, the plurality wasted 
few words before concluding that unanimity’s costs out-
weigh its benefits in the modern era, so the Sixth Amend-
ment should not stand in the way of Louisiana or Oregon.

The ninth Member of the Court adopted a position that 
was neither here nor there.  On the one hand, Justice Pow-
ell agreed that, as a matter of “history and precedent, . . . 
the Sixth Amendment requires a unanimous jury verdict to
convict.”29  But, on the other hand, he argued that the Four-
teenth Amendment does not render this guarantee against
the federal government fully applicable against the States. 
In this way, Justice Powell doubled down on his belief in
“dual-track” incorporation—the idea that a single right can
mean two different things depending on whether it is being 
invoked against the federal or a state government. 

Justice Powell acknowledged that his argument for dual-

—————— 
25 406 U. S. 404 (plurality opinion). 
26 406 U. S. 356. 
27 See Apodaca, 406 U. S., at 414–415 (Stewart, J., joined by Marshall

and Brennan, JJ., dissenting) (“Until today, it has been universally un-
derstood that a unanimous verdict is an essential element of a Sixth 
Amendment jury trial. . . . I would follow these settled Sixth Amendment 
precedents”); Johnson, 406 U. S., at 382–383, 391–393 (Douglas, J.,
joined by Marshall and Brennan, JJ., dissenting).

28 Apodaca, 406 U. S., at 410. 
29 Johnson, 406 U. S., at 371 (concurring opinion). 
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track incorporation came “late in the day.”30  Late it was. 
The Court had already, nearly a decade earlier, “rejected
the notion that the Fourteenth Amendment applies to the
States only a ‘watered-down, subjective version of the indi-
vidual guarantees of the Bill of Rights.’ ”31  It’s a point we’ve
restated many times since, too, including as recently as last 
year.32  Still, Justice Powell frankly explained, he was “un-
willin[g]” to follow the Court’s precedents.33  So he offered 
up the essential fifth vote to uphold Mr. Apodaca’s convic-
tion—if based only on a view of the Fourteenth Amendment
that he knew was (and remains) foreclosed by precedent. 

B 
In the years following Apodaca, both Louisiana and Ore-

gon chose to continue allowing nonunanimous verdicts.  But 
their practices have always stood on shaky ground.  After 
all, while Justice Powell’s vote secured a favorable judg-
ment for the States in Apodaca, it’s never been clear what 
rationale could support a similar result in future cases. 
Only two possibilities exist:  Either the Sixth Amendment 
allows nonunanimous verdicts, or the Sixth Amendment’s 
guarantee of a jury trial applies with less force to the States
under the Fourteenth Amendment.  Yet, as we’ve seen, both 
bear their problems.  In Apodaca itself, a majority of Jus-
tices—including Justice Powell—recognized that the Sixth 
Amendment demands unanimity, just as our cases have 
long said. And this Court’s precedents, both then and now,
prevent the Court from applying the Sixth Amendment to 
the States in some mutated and diminished form under the 

—————— 
30 Id., at 375. 
31 Id., at 384 (Douglas, J., dissenting) (quoting Malloy, 378 U. S., at 10– 

11); Johnson, 406 U. S., at 395–396 (Brennan, J., dissenting) (collecting 
cases). 

32 See, e.g., Timbs v. Indiana, 586 U. S. ___, ___ (2019) (slip op., at 3) 
(unanimously rejecting arguments for dual-track incorporation). 

33 Johnson, 406 U. S., at 375–376, and n. 15 (concurring opinion). 

232



  

 

 

 
  
 

 

  

   

 

 
 

    

   
 

  
 

  
 

 
   

 
 

 
   

 Opinion of the Court Opinion of GORSUCH, J. 

Fourteenth Amendment. So what could we possibly de-
scribe as the “holding” of Apodaca? 

Really, no one has found a way to make sense of it. In 
later cases, this Court has labeled Apodaca an “exception,” 
“unusual,” and in any event “not an endorsement” of Justice
Powell’s view of incorporation.34  At the same time, we have 
continued to recognize the historical need for unanimity.35 

We’ve been studiously ambiguous, even inconsistent, about
what Apodaca might mean.36  To its credit, Louisiana 
acknowledges the problem.  The State expressly tells us it
is not “asking the Court to accord Justice Powell’s solo opin-
ion in Apodaca precedential force.”37  Instead, in an effort 
to win today’s case, Louisiana embraces the idea that every-
thing is up for grabs.  It contends that this Court has 

—————— 
34 McDonald v. Chicago, 561 U. S. 742, 766, n. 14 (2010); see also 

Timbs, 586 U. S., at ___ (slip op., at 3) (quoting McDonald, 561 U. S., at 
766, n. 14). 

35 Gaudin, 515 U. S., at 510; Richardson, 526 U. S., at 817; Apprendi, 
530 U. S., at 477; Southern Union Co., 567 U. S., at 356; Blakely, 542 
U. S., at 301–302; Booker, 543 U. S., at 238; Descamps, 570 U. S., at 269; 
Haymond, 588 U. S., at ___–___ (plurality opinion) (slip op., at 6–7). 

36 See, e.g., Burch v. Louisiana, 441 U. S. 130, 136, and n. 9 (1979) (de-
scribing both plurality opinion and Justice Powell’s separate writing); 
Brown v. Louisiana, 447 U. S. 323, 331 (1980) (plurality opinion) (de-
scribing neither); see also McKoy v. North Carolina, 494 U. S. 433, 468 
(1990) (Scalia, J., dissenting) (same).  On a few occasions we’ve suggested 
that perhaps Apodaca means the Sixth Amendment does not require 
unanimity at all.  See Ludwig v. Massachusetts, 427 U. S. 618, 625 (1976) 
(quoting Apodaca plurality); Gaudin, 515 U. S., at 510, n. 2 (same); see
also Holland v. Illinois, 493 U. S. 474, 511 (1990) (Stevens, J., dissenting) 
(same). But on another occasion, we suggested that it could make a dif-
ference whether a particular right was rooted in the Sixth Amendment’s 
jury trial guarantee or Fourteenth Amendment due process guarantee. 
See Schad v. Arizona, 501 U. S. 624, 634, n. 5 (1991) (plurality opinion). 
The dissent contends that these cases have “reiterated time and again 
what Apodaca had established.”  Post, at 6 (opinion of ALITO, J.).  More 
accurately, these “reiterations” have suggested different things at differ-
ent times. 

37 See Brief for Respondent 47; Tr. of Oral Arg. 37–38. 
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never definitively ruled on the propriety of nonunanimous
juries under the Sixth Amendment—and that we should 
use this case to hold for the first time that nonunanimous 
juries are permissible in state and federal courts alike. 

III 
Louisiana’s approach may not be quite as tough as trying

to defend Justice Powell’s dual-track theory of incorpora-
tion, but it’s pretty close. How does the State deal with the 
fact this Court has said 13 times over 120 years that the 
Sixth Amendment does require unanimity?  Or the fact that 
five Justices in Apodaca said the same?  The best the State 
can offer is to suggest that all these statements came in
dicta.38  But even supposing (without granting) that Louisi-
ana is right and it’s dicta all the way down, why would the 
Court now walk away from many of its own statements 
about the Constitution’s meaning?  And what about the 
prior 400 years of English and American cases requiring
unanimity—should we dismiss all those as dicta too?

Sensibly, Louisiana doesn’t dispute that the common law
required unanimity. Instead, it argues that the drafting
history of the Sixth Amendment reveals an intent by the 
framers to leave this particular feature behind.  The State 
points to the fact that Madison’s proposal for the Sixth 
Amendment originally read:  “The trial of all crimes . . . 
shall be by an impartial jury of freeholders of the vicinage,
with the requisite of unanimity for conviction, of the right 

—————— 
38 In at least some of these cases, that may be a fair characterization. 

For example, while Thompson was quick to say that the U. S. Constitu-
tion requires “the unanimous verdict of a jury of twelve persons,” the
question before the Court was whether, in the circumstances of the de-
fendant’s case, a trial by eight jurors in a Utah state court would violate
the Ex Post Facto Clause. 170 U. S., at 351.  The Sixth Amendment’s 
unanimity requirement was unnecessary to the outcome, and the Utah 
Constitution required unanimity either way. Id., at 345. 
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of challenge, and other accustomed requisites. . . .”39  Loui-
siana notes that the House of Representatives approved
this text with minor modifications.  Yet, the State stresses, 
the Senate replaced “impartial jury of freeholders of the vic-
inage” with “impartial jury of the State and district wherein
the crime shall have been committed” and also removed the 
explicit references to unanimity, the right of challenge, and 
“other accustomed requisites.”  In light of these revisions,
Louisiana would have us infer an intent to abandon the 
common law’s traditional unanimity requirement. 

But this snippet of drafting history could just as easily 
support the opposite inference.  Maybe the Senate deleted 
the language about unanimity, the right of challenge, and 
“other accustomed prerequisites” because all this was so 
plainly included in the promise of a “trial by an impartial 
jury” that Senators considered the language surplusage.
The truth is that we have little contemporaneous evidence
shedding light on why the Senate acted as it did.40  So  
rather than dwelling on text left on the cutting room floor, we
are much better served by interpreting the language Con-
gress retained and the States ratified.  And, as we’ve seen, 
at the time of the Amendment’s adoption, the right to a jury
trial meant a trial in which the jury renders a unanimous
verdict. 

Further undermining Louisiana’s inference about the 
drafting history is the fact it proves too much.  If the Sen-
ate’s deletion of the word “unanimity” changed the meaning
of the text that remains, then the same would seemingly
have to follow for the other deleted words as well. So it’s 
not just unanimity that died in the Senate, but all the 

—————— 
39 1 Annals of Cong. 435 (1789). 
40 In private writings, Madison did explain some of the Senate’s objec-

tions with his original phrasing of the vicinage requirement.  See 5 Writ-
ings of James Madison 420–424 (G. Hunt ed. 1904) (letters to E. Pend-
leton, Sept. 14 and 23, 1789).  But this is little help in explaining the 
other changes made in the Senate. 
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“other accustomed requisites” associated with the common 
law jury trial right—i.e., everything history might have
taught us about what it means to have a jury trial.  Taking 
the State’s argument from drafting history to its logical con-
clusion would thus leave the right to a “trial by jury” devoid
of meaning. A right mentioned twice in the Constitution
would be reduced to an empty promise.  That can’t be right.

Faced with this hard fact, Louisiana’s only remaining op-
tion is to invite us to distinguish between the historic fea-
tures of common law jury trials that (we think) serve “im-
portant enough” functions to migrate silently into the Sixth
Amendment and those that don’t.  And, on the State’s ac-
count, we should conclude that unanimity isn’t worthy 
enough to make the trip. 

But to see the dangers of Louisiana’s overwise approach,
there’s no need to look any further than Apodaca itself. 
There, four Justices, pursuing the functionalist approach
Louisiana espouses, began by describing the “ ‘essential’ ” 
benefit of a jury trial as “ ‘the interposition . . . of the com-
monsense judgment of a group of laymen’” between the de-
fendant and the possibility of an “ ‘overzealous prosecu-
tor.’ ”41  And measured against that muddy yardstick, they
quickly concluded that requiring 12 rather than 10 votes to
convict offers no meaningful improvement.42  Meanwhile, 
these Justices argued, States have good and important rea-
sons for dispensing with unanimity, such as seeking to re-
duce the rate of hung juries.43 

Who can profess confidence in a breezy cost-benefit
analysis like that?  Lost in the accounting are the racially 
discriminatory reasons that Louisiana and Oregon adopted 

—————— 

41 406 U. S., at 410 (plurality opinion) (quoting Williams v. Florida, 399 
U. S. 78, 100 (1970), and Duncan, 391 U. S., at 156). 

42 406 U. S., at 410–411. 
43 Id., at 411. 
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their peculiar rules in the first place.44  What’s more, the 
plurality never explained why the promised benefit of aban-
doning unanimity—reducing the rate of hung juries—al-
ways scores as a credit, not a cost. But who can say whether
any particular hung jury is a waste, rather than an example 
of a jury doing exactly what the plurality said it should—
deliberating carefully and safeguarding against overzeal-
ous prosecutions?  And what about the fact, too, that some 
studies suggest that the elimination of unanimity has only 
a small effect on the rate of hung juries?45  Or the fact that 
others profess to have found that requiring unanimity may
provide other possible benefits, including more open-
minded and more thorough deliberations?46  It seems  
the Apodaca plurality never even conceived of such
possibilities.

Our real objection here isn’t that the Apodaca plurality’s
cost-benefit analysis was too skimpy.  The deeper problem 

—————— 
44 The dissent chides us for acknowledging the racist history of Louisi-

ana’s and Oregon’s laws, and commends the Apodaca plurality’s decision 
to disregard these facts. Post, at 2–5, 14.  But if the Sixth Amendment 
calls on judges to assess the functional benefits of jury rules, as the Apo-
daca plurality suggested, how can that analysis proceed to ignore the 
very functions those rules were adopted to serve?  The dissent answers 
that Louisiana and Oregon eventually recodified their nonunanimous 
jury laws in new proceedings untainted by racism.  See post, at 3–4, n. 3. 
But that cannot explain Apodaca’s omission:  The States’ proceedings 
took place only after the Court’s decision.  Nor can our shared respect for 
“rational and civil discourse,” post, at 5, supply an excuse for leaving an 
uncomfortable past unexamined. Still, the dissent is right about one 
thing—a jurisdiction adopting a nonunanimous jury rule even for benign
reasons would still violate the Sixth Amendment. 

45 See H. Kalven & H. Zeisel, The American Jury 461 (1966); Diamond, 
Rose, & Murphy, Revisiting the Unanimity Requirement:  The Behavior 
of the Nonunanimous Civil Jury, 100 Nw. U. L. Rev. 201, 207–208 (2006). 

46 Devine et al., Jury Decision Making:  45 Years of Empirical Research
on Deliberating Groups, 7 Psych. Pub. Pol’y & L. 622, 669 (2001); R. Has-
tie, S. Penrod, & N. Pennington, Inside the Jury 115, 164–165 (1983); 
Hans, The Power of Twelve:  The Impact of Jury Size and Unanimity on
Civil Jury Decision Making, 4 Del. L. Rev. 1, 24–25 (2001). 
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is that the plurality subjected the ancient guarantee of a 
unanimous jury verdict to its own functionalist assessment 
in the first place.  And Louisiana asks us to repeat the error 
today, just replacing Apodaca’s functionalist assessment 
with our own updated version.  All this overlooks the fact 
that, at the time of the Sixth Amendment’s adoption, the
right to trial by jury included a right to a unanimous ver-
dict. When the American people chose to enshrine that 
right in the Constitution, they weren’t suggesting fruitful
topics for future cost-benefit analyses.  They were seeking 
to ensure that their children’s children would enjoy the 
same hard-won liberty they enjoyed.  As judges, it is not our 
role to reassess whether the right to a unanimous jury is
“important enough” to retain.  With humility, we must ac-
cept that this right may serve purposes evading our current
notice. We are entrusted to preserve and protect that lib-
erty, not balance it away aided by no more than social 
statistics.47 

—————— 
47 The dissent seems to suggest that we must abandon the Sixth 

Amendment’s historical meaning in favor of Apodaca’s functionalism be-
cause a parade of horribles would follow otherwise.  In particular, the 
dissent reminds us that, at points and places in our history, women were 
not permitted to sit on juries. See post, at 15–16.  But we hardly need 
Apodaca’s functionalism to avoid repeating that wrong.  Unlike the rule 
of unanimity, rules about who qualified as a defendant’s “peer” varied
considerably at common law at the time of the Sixth Amendment’s adop-
tion.  Reflecting that fact, the Judiciary Act of 1789—adopted by the 
same Congress that passed the Sixth Amendment—initially pegged the 
qualifications for federal jury service to the relevant state jury qualifica-
tion requirements.  1 Stat. 88.  As a result, for much of this Nation’s early
history the composition of federal juries varied both geographically and
over time. See Hickey, Federal Legislation: Improvement of the Jury 
System in Federal Courts, 35 Geo. L. J. 500, 506–507 (1947); Taylor v. 
Louisiana, 419 U. S. 522, 536 (1975).  Ultimately, however, the people
themselves adopted further constitutional amendments that prohibit in-
vidious discrimination.  So today the Sixth Amendment’s promise of a 
jury of one’s peers means a jury selected from a representative cross-
section of the entire community. See Strauder, 100 U. S., at 307–308; 
Smith v. Texas, 311 U. S. 128, 130 (1940); Taylor, 419 U. S., at 527. 

238



  

 

  

 

   
  

 

 

  

 
 
 

 
 

  

 
 
 

 

   

  

 Opinion of the Court Opinion of GORSUCH, J. 

IV 
A 

If Louisiana’s path to an affirmance is a difficult one, the
dissent’s is trickier still.  The dissent doesn’t dispute that
the Sixth Amendment protects the right to a unanimous
jury verdict, or that the Fourteenth Amendment extends 
this right to state-court trials.  But, it insists, we must af-
firm Mr. Ramos’s conviction anyway.  Why? Because the 
doctrine of stare decisis supposedly commands it. There are 
two independent reasons why that answer falls short. 

In the first place and as we’ve seen, not even Louisiana 
tries to suggest that Apodaca supplies a governing prece-
dent. Remember, Justice Powell agreed that the Sixth 
Amendment requires a unanimous verdict to convict, so he 
would have no objection to that aspect of our holding today.
Justice Powell reached a different result only by relying on 
a dual-track theory of incorporation that a majority of the
Court had already rejected (and continues to reject).  And 
to accept that reasoning as precedential, we would have to
embrace a new and dubious proposition:  that a single Jus-
tice writing only for himself has the authority to bind this
Court to propositions it has already rejected.

This is not the rule, and for good reason—it would do
more to destabilize than honor precedent.  To see how, con-
sider a hypothetical.  Suppose we face a question of first 
impression under the Fourth Amendment:  whether a State 
must obtain a warrant before reading a citizen’s email in
the hands of an Internet provider and using that email as
evidence in a criminal trial. Imagine this question splits
the Court, with four Justices finding the Fourth Amend-
ment requires a warrant and four Justices finding no such 
—————— 

Relatedly, the dissent suggests that, before doing anything here, we 
should survey all changes in jury practices since 1791.  See post, at 16, 
n. 26. It sounds like an interesting study—but not one that could alter 
the plain meaning of the Constitution or obliviate its undisputed una-
nimity requirement. 
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requirement.  The ninth Justice agrees that the Fourth
Amendment requires a warrant, but takes an idiosyncratic
view of the consequences of violating that right.  In her 
view, the exclusionary rule has gone too far, and should 
only apply when the defendant is prosecuted for a felony. 
Because the case before her happens to involve only a mis-
demeanor, she provides the ninth vote to affirm a conviction
based on evidence secured by a warrantless search.  Of 
course, this Court has longstanding precedent requiring the 
suppression of all evidence obtained in unconstitutional
searches and seizures. Mapp v. Ohio, 367 U. S. 643 (1961).
But like Justice Powell, our hypothetical ninth Justice
sticks to her view and expressly rejects this Court’s prece-
dent. Like Justice Powell, this Justice’s vote would be es-
sential to the judgment.  So if, as the dissent suggests, that 
is enough to displace precedent, would Mapp’s exclusionary
rule now be limited to felony prosecutions? 

Admittedly, this example comes from our imagination.
It has to, because no case has before suggested that a single
Justice may overrule precedent. But if the Court were to 
embrace the dissent’s view of stare decisis, it would not stay
imaginary for long. Every occasion on which the Court is
evenly split would present an opportunity for single Jus-
tices to overturn precedent to bind future majorities.  Rather 
than advancing the goals of predictability and reliance 
lying behind the doctrine of stare decisis, such an approach
would impair them.

The dissent contends that, in saying this much, we risk 
defying Marks v. United States.48  According to Marks, 
when “a fragmented Court decides a case and no single ra-
tionale explaining the result enjoys the assent of five Jus-
tices, ‘the holding of the Court may be viewed as that posi-
tion taken by those Members who concurred in the 

—————— 
48 430 U. S. 188 (1977). 
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judgments on the narrowest grounds.’ ”49  But notice that 
the dissent never actually gets around to telling us which 
opinion in Apodaca it considers to be the narrowest and con-
trolling one under Marks—or why.  So while the dissent 
worries that we defy a Marks precedent, it is oddly coy 
about where exactly that precedent might be found. 

The parties recognize what the dissent does not:  Marks 
has nothing to do with this case.  Unlike a Marks dispute
where the litigants duel over which opinion represents the 
narrowest and controlling one, the parties before us accept
that Apodaca yielded no controlling opinion at all. In par-
ticular, both sides admit that Justice Powell’s opinion can-
not bind us—precisely because he relied on a dual-track
rule of incorporation that an unbroken line of majority opin-
ions before and after Apodaca has rejected. Still, the dis-
sent presses the issue, suggesting that a single Justice’s 
opinion can overrule prior precedents under “the logic” of 
Marks.50  But, as the dissent itself implicitly acknowledges, 
Marks never sought to offer or defend such a rule.  And, as 
we have seen, too, a rule like that would do more to harm 
than advance stare decisis. 

The dissent’s backup argument fares no better.  In the 
end, even the dissent is forced to concede that Justice Pow-
ell’s reasoning in Apodaca lacks controlling force.51  So far, 
so good. But then the dissent suggests Apodaca somehow 
still manages to supply a controlling precedent as to its re-
sult.52  Look closely, though.  The dissent’s account of Apo-
daca’s result looks suspiciously like the reasoning of Justice 
Powell’s opinion:  “In Apodaca, this means that when (1) a 
defendant is convicted in state court, (2) at least 10 of the 
12 jurors vote to convict, and (3) the defendant argues that
the conviction violates the Constitution because the vote 
—————— 

49 Id., at 193. 
50 Post, at 10–11. 
51 Post, at 11–12. 
52 Post, at 8. 

241



   
 

 

 

 
 

   

 

 

   

 
 

 
  

 
 
 

  

 
 

 
  

 

 Opinion of the Court 

was not unanimous, the challenge fails.”53  Where does the 
convenient “state court” qualification come from? Neither 
the Apodaca plurality nor the dissent included any limita-
tion like that—their opinions turned on the meaning of the
Sixth Amendment.  What the dissent characterizes as Apo-
daca’s result turns out to be nothing more than Justice
Powell’s reasoning about dual-track incorporation dressed 
up to look like a logical proof. 

All of this does no more than highlight an old truth.  It is 
usually a judicial decision’s reasoning—its ratio de-
cidendi—that allows it to have life and effect in the dispo-
sition of future cases.54 As this Court has repeatedly ex-
plained in the context of summary affirmances, 
“ ‘unexplicated’ ” decisions may “ ‘settl[e] the issues for the 
parties, [but they are] not to be read as a renunciation by 
this Court of doctrines previously announced in our opin-
ions.’ ”55  Much the same may be said here. Apodaca’s judg-
ment line resolved that case for the parties in that case. It 
is binding in that sense. But stripped from any reasoning, 
its judgment alone cannot be read to repudiate this Court’s 

—————— 
53 Ibid. See also post, at 11, n. 6 (KAVANAUGH, J., concurring in part)

(offering the same argument by contending that “[t]he result of Apodaca” 
means “state criminal juries need not be unanimous”).

54 See J. Salmond, Jurisprudence §62, p. 191 (G. Williams ed., 10th ed. 
1947) (“The concrete decision is binding between the parties to it, but is
the abstract ratio decidendi which alone has the force of law as regards 
the world at large”); F. Schauer, Precedent, in Routledge Companion to
Philosophy of Law 129 (A. Marmor ed. 2012) (“[T]he traditional answer
to the question of what is a precedent is that subsequent cases falling
within the ratio decidendi—or rationale—of the precedent case are con-
trolled by that case”); N. Duxbury, The Nature and Authority of Prece-
dent 65–66 (2008). 

55 Mandel v. Bradley, 432 U. S. 173, 176 (1977) (per curiam) (quoting 
Fusari v. Steinberg, 419 U. S. 379, 392 (1975) (Burger, C. J., concurring); 
see also Bush v. Vera, 517 U. S. 952, 1001–1002 (1996) (THOMAS, J., con-
curring in judgment). 
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repeated pre-existing teachings on the Sixth and Four-
teenth Amendments.56 

B 
1 

There’s another obstacle the dissent must overcome. 
Even if we accepted the premise that Apodaca established 
a precedent, no one on the Court today is prepared to say it 
was rightly decided, and stare decisis isn’t supposed to be
the art of methodically ignoring what everyone knows to be 
true.57  Of course, the precedents of this Court warrant our 
deep respect as embodying the considered views of those
who have come before.  But stare decisis has never been 
treated as “an inexorable command.”58  And the doctrine is 
“at its weakest when we interpret the Constitution”59 be-
cause a mistaken judicial interpretation of that supreme 
law is often “practically impossible” to correct through other 
means.60  To balance these considerations, when it revisits 
a precedent this Court has traditionally considered “the
quality of the decision’s reasoning; its consistency with re-
lated decisions; legal developments since the decision; and 
reliance on the decision.”61  In this case, each factor points 

—————— 
56 The dissent floats a different theory when it suggests this Court’s 

denials of certiorari in cases seeking to clarify Apodaca is evidence of 
Apodaca’s precedential force.  Post, at 7. But “[t]he significance of a de-
nial of a petition for certiorari ought no longer . . . require discussion. 
This Court has said again and again and again that such a denial has no
legal significance whatever bearing on the merits of the claim.”  Darr v. 
Burford, 339 U. S. 200, 226 (1950) (Frankfurter, J., dissenting). 

57 R. Cross & J. Harris, Precedent in English Law 1 (4th ed. 1991) (at-
tributing this aphorism to Jeremy Bentham). 

58 Pearson v. Callahan, 555 U. S. 223, 233 (2009) (internal quotation 
marks omitted). 

59 Agostini v. Felton, 521 U. S. 203, 235 (1997). 
60 Payne v. Tennessee, 501 U. S. 808, 828 (1991) (internal quotation 

marks omitted). 
61 Franchise Tax Bd. of Cal. v. Hyatt, 587 U. S. ___, ___ (2019) (slip op., 

at 17). 
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in the same direction. 
Start with the quality of the reasoning. Whether we look 

to the plurality opinion or Justice Powell’s separate concur-
rence, Apodaca was gravely mistaken; again, no Member of 
the Court today defends either as rightly decided.  Without 
repeating what we’ve already explained in detail, it’s just 
an implacable fact that the plurality spent almost no time
grappling with the historical meaning of the Sixth Amend-
ment’s jury trial right, this Court’s long-repeated state-
ments that it demands unanimity, or the racist origins of 
Louisiana’s and Oregon’s laws. Instead, the plurality sub-
jected the Constitution’s jury trial right to an incomplete 
functionalist analysis of its own creation for which it spared 
one paragraph. And, of course, five Justices expressly re-
jected the plurality’s conclusion that the Sixth Amendment 
does not require unanimity.  Meanwhile, Justice Powell re-
fused to follow this Court’s incorporation precedents.  Nine 
Justices (including Justice Powell) recognized this for what 
it was; eight called it an error.
 Looking to Apodaca’s consistency with related decisions 
and recent legal developments compounds the reasons for 
concern. Apodaca sits uneasily with 120 years of preceding
case law. Given how unmoored it was from the start, it 
might seem unlikely that later developments could have 
done more to undermine the decision.  Yet they have.  While 
Justice Powell’s dual-track theory of incorporation was al-
ready foreclosed in 1972, some at that time still argued that 
it might have a role to play outside the realm of criminal
procedure. Since then, the Court has held otherwise.62  Un-
til recently, dual-track incorporation attracted at least a
measure of support in dissent. But this Court has now 
roundly rejected it.63  Nor has the plurality’s rejection of the 
—————— 

62 McDonald, 561 U. S., at 765–766. 
63 Timbs, 586 U. S., at ___ (slip op., at 3).  Contrary to the dissent’s 

suggestion, this Court’s longstanding rejection of dual-track incorpora-
tion does not necessarily imply that the Fourteenth Amendment renders 
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Sixth Amendment’s historical unanimity requirement aged 
more gracefully. As we’ve seen, in the years since Apodaca, 
this Court has spoken inconsistently about its meaning—
but nonetheless referred to the traditional unanimity re-
quirement on at least eight occasions.64  In light of all this,
calling Apodaca an outlier would be perhaps too suggestive
of the possibility of company.

When it comes to reliance interests, it’s notable that nei-
ther Louisiana nor Oregon claims anything like the pro-
spective economic, regulatory, or social disruption litigants
seeking to preserve precedent usually invoke.  No one, it 
seems, has signed a contract, entered a marriage, pur-
chased a home, or opened a business based on the expecta-
tion that, should a crime occur, at least the accused may be
sent away by a 10-to-2 verdict.65  Nor does anyone suggest
that nonunanimous verdicts have “become part of our na-
tional culture.”66  It would be quite surprising if they had, 
given that nonunanimous verdicts are insufficient to con-
vict in 48 States and federal court. 

Instead, the only reliance interests that might be as-
serted here fall into two categories.  The first concerns the 
fact Louisiana and Oregon may need to retry defendants
convicted of felonies by nonunanimous verdicts whose cases
are still pending on direct appeal. The dissent claims that 
this fact supplies the winning argument for retaining Apo-
daca because it has generated “enormous reliance inter-
ests” and overturning the case would provoke a “crushing” 

—————— 
the entire Bill of Rights applicable to the States.  See post, at 17–18. The 
scope of an incorporated right and whether a right is incorporated at all
are two different questions. See Timbs, 586 U. S., at ___–___ (slip op., at 
2–3) (“[I]f a Bill of Rights protection is incorporated, there is no daylight
between the federal and state conduct it prohibits or requires”). 

64 See n. 35, supra. 
65 Cf. Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U. S. 

877, 925–926 (2007) (BREYER, J., dissenting). 
66 Dickerson v. United States, 530 U. S. 428, 443 (2000). 
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“tsunami” of follow-on litigation.67 

The overstatement may be forgiven as intended for dra-
matic effect, but prior convictions in only two States are po-
tentially affected by our judgment.  Those States credibly
claim that the number of nonunanimous felony convictions
still on direct appeal are somewhere in the hundreds,68 and 
retrying or plea bargaining these cases will surely impose a 
cost. But new rules of criminal procedures usually do, often 
affecting significant numbers of pending cases across the 
whole country. For example, after Booker v. United States 
held that the Federal Sentencing Guidelines must be advi-
sory rather than mandatory, this Court vacated and re-
manded nearly 800 decisions to the courts of appeals. Sim-
ilar consequences likely followed when Crawford v. 
Washington overturned prior interpretations of the Con-
frontation Clause69 or Arizona v. Gant changed the law for 
searches incident to arrests.70  Our decision here promises
to cause less, and certainly nothing before us supports the 
dissent’s surmise that it will cause wildly more, disruption 
than these other decisions. 

2 
The second and related reliance interest the dissent 

seizes upon involves the interest Louisiana and Oregon
have in the security of their final criminal judgments.  In 
light of our decision today, the dissent worries that defend-
ants whose appeals are already complete might seek to 

—————— 
67 Post, at 1, 19. 
68 Brief for State of Oregon as Amicus Curiae 13 (“In 2018 alone . . . 

there were 673 felony jury trials in Oregon, and studies suggest that as 
many as two-thirds of those cases would have had a non-unanimous ver-
dict”).  At most, Oregon says the number of cases remaining on direct 
appeal and affected by today’s decision “easily may eclipse a thousand.” 
Id., at 12 (emphasis added). 

69 541 U. S. 36, 60–63 (2004). 
70 556 U. S. 332, 345–347 (2009). 
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challenge their nonunanimous convictions through collat-
eral (i.e., habeas) review.

But again the worries outstrip the facts.  Under Teague 
v. Lane, newly recognized rules of criminal procedure do not 
normally apply in collateral review.71  True,  Teague left 
open the possibility of an exception for “watershed rules” 
“implicat[ing] the fundamental fairness [and accuracy] of 
the trial.”72 But, as this language suggests, Teague’s test is 
a demanding one, so much so that this Court has yet to an-
nounce a new rule of criminal procedure capable of meeting 
it.73  And the test is demanding by design, expressly cali-
brated to address the reliance interests States have in the 
finality of their criminal judgments.74 

Nor is the Teague question even before us. Whether the 
right to jury unanimity applies to cases on collateral review 
is a question for a future case where the parties will have a 
chance to brief the issue and we will benefit from their ad-
versarial presentation. That litigation is sure to come, and
will rightly take into account the States’ interest in the fi-
nality of their criminal convictions. In this way, Teague
frees us to say what we know to be true about the rights of
the accused under our Constitution today, while leaving
questions about the reliance interest States possess in their
final judgments for later proceedings crafted to account for 
them. It would hardly make sense to ignore that two-step 
process and count the State’s reliance interests in final 
judgments both here and again there.  Certainly the dissent
cites no authority for such double counting. 

Instead, the dissent suggests that the feeble reliance in-
terests it identifies should get a boost because the right to 

—————— 
71 489 U. S. 288, 311–312 (1989) (plurality opinion). 
72 Ibid. 
73 See Whorton v. Bockting, 549 U. S. 406, 417–418 (2007). 
74 See Stringer v. Black, 503 U. S. 222, 227–228 (1992). 
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a unanimous jury trial has “little practical importance go-
ing forward.”75  In the dissent’s telling, Louisiana has “abol-
ished” nonunanimous verdicts and Oregon “seemed on the
verge of doing the same until the Court intervened.”76  But, 
as the dissent itself concedes, a ruling for Louisiana would 
invite other States to relax their own unanimity require-
ments.77  In fact, 14 jurisdictions have already told us that 
they would value the right to “experiment” with nonunani-
mous juries.78  Besides, Louisiana’s law bears only prospec-
tive effect, so the State continues to allow nonunanimous 
verdicts for crimes committed before 2019.79  And while the 
dissent speculates that our grant of certiorari contributed
to the failure of legal reform efforts in Oregon, its citation
does not support its surmise. No doubt, too, those who risk 
being subjected to nonunanimous juries in Louisiana and 
Oregon today, and elsewhere tomorrow, would dispute the 
dissent’s suggestion that their Sixth Amendment rights are 
of “little practical importance.”

That point suggests another.  In its valiant search for re-
liance interests, the dissent somehow misses maybe the
most important one: the reliance interests of the American 
people.  Taken at its word, the dissent would have us dis-
card a Sixth Amendment right in perpetuity rather than
ask two States to retry a slice of their prior criminal cases. 
Whether that slice turns out to be large or small, it cannot 
outweigh the interest we all share in the preservation of our 
constitutionally promised liberties. Indeed, the dissent can 
cite no case in which the one-time need to retry defendants 
has ever been sufficient to inter a constitutional right 
forever. 

—————— 
75 Post, at 2. 
76 Ibid. 
77 Post, at 3. 
78 Brief for State of Utah et al. as Amici Curiae 1. 
79 See 2018 La. Reg. Sess., Act 722. 
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In the final accounting, the dissent’s stare decisis argu-
ments round to zero. We have an admittedly mistaken de-
cision, on a constitutional issue, an outlier on the day it was 
decided, one that’s become lonelier with time.  In arguing
otherwise, the dissent must elide the reliance the American 
people place in their constitutionally protected liberties, 
overplay the competing interests of two States, count some
of those interests twice, and make no small amount of new 
precedent all its own. 

V 
On what ground would anyone have us leave Mr. Ramos

in prison for the rest of his life?  Not a single Member of this 
Court is prepared to say Louisiana secured his conviction
constitutionally under the Sixth Amendment. No one be-
fore us suggests that the error was harmless.  Louisiana 
does not claim precedent commands an affirmance.  In the 
end, the best anyone can seem to muster against Mr. Ramos 
is that, if we dared to admit in his case what we all know to 
be true about the Sixth Amendment, we might have to say
the same in some others. But where is the justice in that? 
Every judge must learn to live with the fact he or she will
make some mistakes; it comes with the territory.  But it is 
something else entirely to perpetuate something we all
know to be wrong only because we fear the consequences of 
being right.  The judgment of the Court of Appeals is 

Reversed. 
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SOTOMAYOR, J., concurring in part 

SUPREME COURT OF THE UNITED STATES 

No. 18–5924 

EVANGELISTO RAMOS, PETITIONER v. LOUISIANA 

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL 
OF LOUISIANA, FOURTH CIRCUIT 

[April 20, 2020] 

JUSTICE SOTOMAYOR, concurring as to all but Part IV–A. 
I agree with most of the Court’s rationale, and so I join 

all but Part IV–A of its opinion.  I write separately, how-
ever, to underscore three points. First, overruling prece-
dent here is not only warranted, but compelled.  Second, the 
interests at stake point far more clearly to that outcome
than those in other recent cases. And finally, the racially
biased origins of the Louisiana and Oregon laws uniquely 
matter here. 

I 
Both the majority and the dissent rightly emphasize that 

stare decisis “has been a fundamental part of our jurispru-
dence since the founding.” Post, at 12 (opinion of ALITO, J.); 
see ante, at 20. Indeed, “[w]e generally adhere to our prior 
decisions, even if we question their soundness, because do-
ing so ‘promotes the evenhanded, predictable, and con-
sistent development of legal principles, fosters reliance on 
judicial decisions, and contributes to the actual and per-
ceived integrity of the judicial process.’ ” Alleyne v. United 
States, 570 U. S. 99, 118 (2013) (SOTOMAYOR, J., concur-
ring) (quoting Payne v. Tennessee, 501 U. S. 808, 827 
(1991)).

But put simply, this is not a case where we cast aside 
precedent “simply because a majority of this Court now dis-

250



  
  

 

 

  

 

 
 
 
 

  

 
 

 

 

 

 

SOTOMAYOR, J., concurring in part 

agrees with” it.  Alleyne, 570 U. S., at 133 (ALITO, J., dis-
senting). Rather, Apodaca v. Oregon, 406 U. S. 464 (1972), 
was on shaky ground from the start.  That was not because 
of the functionalist analysis of that Court’s plurality: Rea-
sonable minds have disagreed over time—and continue to
disagree—about the best mode of constitutional interpreta-
tion. That the plurality in Apodaca used different interpre-
tive tools from the majority here is not a reason on its own 
to discard precedent.

What matters instead is that, as the majority rightly 
stresses, Apodaca is a universe of one—an opinion uniquely
irreconcilable with not just one, but two, strands of consti-
tutional precedent well established both before and after 
the decision. The Court has long recognized that the Sixth
Amendment requires unanimity. Ante, at 11, 20–22.  Five 
Justices in Apodaca itself disagreed with that plurality’s
contrary view of the Sixth Amendment.  Justice Powell’s 
theory of dual-track incorporation also fared no better: He
recognized that his argument on that score came “late in
the day.” Johnson v. Louisiana, 406 U. S. 356, 375 (1972) 
(concurring opinion).

Moreover, “[t]he force of stare decisis is at its nadir in 
cases concerning [criminal] procedur[e] rules that implicate 
fundamental constitutional protections.” Alleyne, 570 
U. S., at 116, n. 5.  And the constitutional protection here
ranks among the most essential: the right to put the State 
to its burden, in a jury trial that comports with the Sixth
Amendment, before facing criminal punishment. See 
Codispoti v. Pennsylvania, 418 U. S. 506, 515–516 (1974) 
(“The Sixth Amendment represents a deep commitment of 
the Nation to the right of jury trial in serious criminal cases 
as a defense against arbitrary law enforcement” (internal
quotation marks omitted)).  Where the State’s power to im-
prison those like Ramos rests on an erroneous interpreta-
tion of the jury-trial right, the Court should not hesitate to
reconsider its precedents. 
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II 
In contrast to the criminal-procedure context, “[c]onsid-

erations in favor of stare decisis are at their acme in cases 
involving property and contract rights.”  Payne, 501 U. S., 
at 828. Despite that fact, the Court has recently overruled
precedent where the Court’s shift threatened vast regula-
tory and economic consequences. Janus v. State, County, 
and Municipal Employees, 585 U. S. ___ (2018); id., at ___ 
(KAGAN, J., dissenting) (slip op., at 23) (noting that the
Court’s opinion called into question “thousands of . . . con-
tracts covering millions of workers”); see South Dakota v. 
Wayfair, Inc., 585 U. S. ___, ___ (2018) (slip op., at 21) (not-
ing the “legitimate” burdens that the Court’s overruling of 
precedent would place on vendors who had started busi-
nesses in reliance on a previous decision).

This case, by contrast, threatens no broad upheaval of
private economic rights.  Particularly when compared to the 
interests of private parties who have structured their af-
fairs in reliance on our decisions, the States’ interests here 
in avoiding a modest number of retrials—emphasized at
such length by the dissent—are much less weighty. They
are certainly not new: Opinions that force changes in a 
State’s criminal procedure typically impose such costs.  And 
were this Court to take the dissent’s approach—defending
criminal-procedure opinions as wrong as Apodaca simply to
avoid burdening criminal justice systems—it would never 
correct its criminal jurisprudence at all. 

To pick up on the majority’s point, ante, at 23, in that al-
ternate universe, a trial judge alone could still decide the
critical facts necessary to sentence a defendant to death. 
Walton v. Arizona, 497 U. S. 639 (1990), overruled by Ring 
v. Arizona, 536 U. S. 584 (2002).  An officer would still be 
able to search a car upon the arrest of any one of its recent 
occupants. New York v. Belton, 453 U. S. 454 (1981), hold-
ing limited by Arizona v. Gant, 556 U. S. 332 (2009).  And 
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States could still deprive a defendant of the right to con-
front her accuser so long as the incriminating statement
was “reliable.” Ohio v. Roberts, 448 U. S. 56 (1980), abro-
gated by Crawford v. Washington, 541 U. S. 36 (2004).  The 
Constitution demands more than the continued use of 
flawed criminal procedures—all because the Court fears 
the consequences of changing course. 

III 
Finally, the majority vividly describes the legacy of rac-

ism that generated Louisiana’s and Oregon’s laws.  Ante, at 
1–2, 13–14, and n. 44.  Although Ramos does not bring an
equal protection challenge, the history is worthy of this 
Court’s attention.  That is not simply because that legacy
existed in the first place—unfortunately, many laws and 
policies in this country have had some history of racial ani-
mus—but also because the States’ legislatures never truly
grappled with the laws’ sordid history in reenacting them. 
See generally United States v. Fordice, 505 U. S. 717, 729 
(1992) (policies that are “traceable” to a State’s de jure ra-
cial segregation and that still “have discriminatory effects” 
offend the Equal Protection Clause).

Where a law otherwise is untethered to racial bias—and 
perhaps also where a legislature actually confronts a law’s
tawdry past in reenacting it—the new law may well be free
of discriminatory taint.  That cannot be said of the laws at 
issue here. While the dissent points to the “legitimate” rea-
sons for Louisiana’s reenactment, post, at 3–4, Louisiana’s 
perhaps only effort to contend with the law’s discriminatory
purpose and effects came recently, when the law was re-
pealed altogether.

Today, Louisiana’s and Oregon’s laws are fully—and
rightly—relegated to the dustbin of history.  And so, too, is 
Apodaca. While overruling precedent must be rare, this 
Court should not shy away from correcting its errors where 
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the right to avoid imprisonment pursuant to unconstitu-
tional procedures hangs in the balance. 
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KAVANAUGH, J., concurring in part 

SUPREME COURT OF THE UNITED STATES 

No. 18–5924 

EVANGELISTO RAMOS, PETITIONER v. LOUISIANA 

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL 
OF LOUISIANA, FOURTH CIRCUIT 

[April 20, 2020] 

JUSTICE KAVANAUGH, concurring in part.
 In Apodaca v. Oregon, this Court held that state juries
need not be unanimous in order to convict a criminal de-
fendant. 406 U. S. 404 (1972).  Two States, Louisiana and 
Oregon, have continued to use non-unanimous juries in
criminal cases. Today, the Court overrules Apodaca and 
holds that state juries must be unanimous in order to 
convict a criminal defendant. 

I agree with the Court that the time has come to overrule 
Apodaca. I therefore join the introduction and Parts I, II–A,
III, and IV–B–1 of the Court’s persuasive and important 
opinion. I write separately to explain my view of how stare 
decisis applies to this case. 

I 
The legal doctrine of stare decisis derives from the Latin 

maxim “stare decisis et non quieta movere,” which means to 
stand by the thing decided and not disturb the calm.  The 
doctrine reflects respect for the accumulated wisdom of 
judges who have previously tried to solve the same problem.
In 1765, Blackstone—“the preeminent authority on English 
law for the founding generation,” Alden v. Maine, 527 U. S. 
706, 715 (1999)—wrote that “it is an established rule to 
abide by former precedents,” to “keep the scale of justice
even and steady, and not liable to waver with every new 
judge’s opinion.” 1 W. Blackstone, Commentaries on the 
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Laws of England 69 (1765). The Framers of our Constitu-
tion understood that the doctrine of stare decisis is part of
the “judicial Power” and rooted in Article III of the Consti-
tution. Writing in Federalist 78, Alexander Hamilton em-
phasized the importance of stare decisis: To “avoid an arbi-
trary discretion in the courts, it is indispensable” that
federal judges “should be bound down by strict rules and 
precedents, which serve to define and point out their duty
in every particular case that comes before them.”  The Fed-
eralist No. 78, p. 529 (J. Cooke ed. 1961). In the words of 
THE  CHIEF JUSTICE, stare decisis’ “greatest purpose is to 
serve a constitutional ideal—the rule of law.” Citizens 
United v. Federal Election Comm’n, 558 U. S. 310, 378 
(2010) (concurring opinion).

This Court has repeatedly explained that stare decisis 
“promotes the evenhanded, predictable, and consistent de-
velopment of legal principles, fosters reliance on judicial de-
cisions, and contributes to the actual and perceived integ-
rity of the judicial process.”  Payne v. Tennessee, 501 U. S. 
808, 827 (1991). The doctrine “permits society to presume
that bedrock principles are founded in the law rather than
in the proclivities of individuals, and thereby contributes to 
the integrity of our constitutional system of government,
both in appearance and in fact.” Vasquez v. Hillery, 474 
U. S. 254, 265–266 (1986).

The doctrine of stare decisis does not mean, of course, that 
the Court should never overrule erroneous precedents.  All 
Justices now on this Court agree that it is sometimes ap-
propriate for the Court to overrule erroneous decisions.  In-
deed, in just the last few Terms, every current Member of
this Court has voted to overrule multiple constitutional 
precedents. See, e.g., Knick v. Township of Scott, 588 U. S. 
___ (2019); Franchise Tax Bd. of Cal. v. Hyatt, 587 U. S. ___ 
(2019); Janus v. State, County, and Municipal Employees, 
585 U. S. ___ (2018); Hurst v. Florida, 577 U. S. ___ (2016); 
Obergefell v. Hodges, 576 U. S. 644 (2015); Johnson v. 
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United States, 576 U. S. 591 (2015); Alleyne v. United 
States, 570 U. S. 99 (2013); see also Baude, Precedent and 
Discretion, 2020 S. Ct. Rev. 1, 4 (forthcoming) (“Nobody on
the Court believes in absolute stare decisis”).
 Historically, moreover, some of the Court’s most notable 
and consequential decisions have entailed overruling prec-
edent. See, e.g., Obergefell v. Hodges, 576 U. S. 644 (2015); 
Citizens United v. Federal Election Comm’n, 558 U. S. 310 
(2010); Montejo v. Louisiana, 556 U. S. 778 (2009); Craw-
ford v. Washington, 541 U. S. 36 (2004); Lawrence v. Texas, 
539 U. S. 558 (2003); Ring v. Arizona, 536 U. S. 584 (2002); 
Agostini v. Felton, 521 U. S. 203 (1997); Seminole Tribe of 
Fla. v. Florida, 517 U. S. 44 (1996); Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U. S. 833 (1992);1 Payne v. 
Tennessee, 501 U. S. 808 (1991); Batson v. Kentucky, 476 
U. S. 79 (1986); Garcia v. San Antonio Metropolitan Transit 
Authority, 469 U. S. 528 (1985); Illinois v. Gates, 462 U. S. 
213 (1983); United States v. Scott, 437 U. S. 82 (1978); Craig 
v. Boren, 429 U. S. 190 (1976); Taylor v. Louisiana, 419 
U. S. 522 (1975); Brandenburg v. Ohio, 395 U. S. 444 (1969) 
(per curiam); Katz v. United States, 389 U. S. 347 (1967); 
Miranda v. Arizona, 384 U. S. 436 (1966); Malloy v. Hogan, 
378 U. S. 1 (1964); Wesberry v. Sanders, 376 U. S. 1 (1964); 
Gideon v. Wainwright, 372 U. S. 335 (1963); Baker v. Carr, 
369 U. S. 186 (1962); Mapp v. Ohio, 367 U. S. 643 (1961); 
Brown v. Board of Education, 347 U. S. 483 (1954); Smith 
v. Allwright, 321 U. S. 649 (1944); West Virginia Bd. of Ed. 
v. Barnette, 319 U. S. 624 (1943); United States v. Darby, 
312 U. S. 100 (1941); Erie R. Co. v. Tompkins, 304 U. S. 64 

—————— 
1 In Casey, the Court reaffirmed what it described as the “central hold-

ing” of Roe v. Wade, 410 U. S. 113 (1973), the Court expressly rejected 
Roe’s trimester framework, and the Court expressly overruled two other 
important abortion precedents, Akron v. Akron Center for Reproductive 
Health, Inc., 462 U. S. 416 (1983), and Thornburgh v. American College 
of Obstetricians and Gynecologists, 476 U. S. 747 (1986).  See Casey, 505 
U. S., at 861; id., at 870, 873 (plurality opinion). 
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(1938); West Coast Hotel Co. v. Parrish, 300 U. S. 379 
(1937). 
 The lengthy and extraordinary list of landmark cases 
that overruled precedent includes the single most im-
portant and greatest decision in this Court’s history, Brown 
v. Board of Education, which repudiated the separate but 
equal doctrine of Plessy v. Ferguson, 163 U. S. 537 (1896). 
 As those many examples demonstrate, the doctrine 
of stare decisis does not dictate, and no one seriously 
maintains, that the Court should never overrule erroneous 
precedent.  As the Court has often stated and repeats today, 
stare decisis is not an “inexorable command.”  E.g., ante,  
at 20. 
 On the other hand, as Justice Jackson explained, just “be-
cause one should avoid Scylla is no reason for crashing into 
Charybdis.” Jackson, Decisional Law and Stare Decisis, 30 
A. B. A. J. 334 (1944).  So no one advocates that the Court 
should always overrule erroneous precedent. 
 Rather, applying the doctrine of stare decisis, this Court 
ordinarily adheres to precedent, but sometimes overrules 
precedent.  The difficult question, then, is when to overrule 
an erroneous precedent. 
 To begin with, the Court’s precedents on precedent 
distinguish statutory cases from constitutional cases. 
 In statutory cases, stare decisis is comparatively strict, as 
history shows and the Court has often stated.  That is be-
cause Congress and the President can alter a statutory 
precedent by enacting new legislation.  To be sure, enacting 
new legislation requires finding room in a crowded legisla-
tive docket and securing the agreement of the House, the 
Senate (in effect, 60 Senators), and the President.  Both by 
design and as a matter of fact, enacting new legislation is 
difficult—and far more difficult than the Court’s cases 
sometimes seem to assume.  Nonetheless, the Court has or-
dinarily left the updating or correction of erroneous statu-
tory precedents to the legislative process.  See, e.g., Kimble 
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v. Marvel Entertainment, LLC, 576 U. S. 446, 456–457 
(2015); Patterson v. McLean Credit Union, 491 U. S. 164, 
172–173 (1989); Flood v. Kuhn, 407 U. S. 258, 283–284 
(1972). The principle that “it is more important that the 
applicable rule of law be settled than that it be settled right” 
is “commonly true even where the error is a matter of seri-
ous concern, provided correction can be had by legislation.” 
Burnet v. Coronado Oil & Gas Co., 285 U. S. 393, 406 (1932) 
(Brandeis, J., dissenting) (emphasis added).2 

In constitutional cases, by contrast, the Court has repeat-
edly said—and says again today—that the doctrine of stare 
decisis is not as “inflexible.” Burnet, 285 U. S., at 406 
(Brandeis, J., dissenting); see also ante, at 20; Payne, 501 
U. S., at 828; Scott, 437 U. S., at 101. The reason is 
straightforward: As Justice O’Connor once wrote for the 
Court, stare decisis is not as strict “when we interpret the 
Constitution because our interpretation can be altered only
by constitutional amendment or by overruling our prior de-
cisions.” Agostini, 521 U. S., at 235.  The Court therefore 
“must balance the importance of having constitutional 
questions decided against the importance of having them 
decided right.” Citizens United, 558 U. S., at 378 (ROBERTS, 
C. J., concurring).  It follows “that in the unusual circum-
stance when fidelity to any particular precedent does more
to damage this constitutional ideal than to advance it, we
must be more willing to depart from that precedent.” Ibid. 
In his canonical opinion in Burnet, Justice Brandeis de-
scribed the Court’s practice with respect to stare decisis in 
constitutional cases in a way that was accurate then and 

—————— 
2 The Court’s precedents applying common-law statutes and pronounc-

ing the Court’s own interpretive methods and principles typically do not
fall within that category of stringent statutory stare decisis. See Leegin 
Creative Leather Products, Inc. v. PSKS, Inc., 551 U. S. 877, 899–907 
(2007); Kisor v. Wilkie, 588 U. S. ___, ___–___ (2019) (GORSUCH, J., con-
curring in judgment) (slip op., at 34–36). 
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remains accurate now: In “cases involving the Federal Con-
stitution, where correction through legislative action is
practically impossible, this Court has often overruled
its earlier decisions.”  285 U. S., at 406–407 (dissenting 
opinion).

That said, in constitutional as in statutory cases, to “over-
rule an important precedent is serious business.”  Jackson, 
30 A. B. A. J., at 334. In constitutional as in statutory
cases, adherence to precedent is the norm. To overrule a 
constitutional decision, the Court’s precedents on precedent 
still require a “special justification,” Allen v. Cooper, 589 
U. S. ___, ___ (2020) (slip op., at 9) (internal quotation 
marks omitted); Arizona v. Rumsey, 467 U. S. 203, 212 
(1984), or otherwise stated, “strong grounds,”  Janus, 585 
U. S., at ___ (slip op., at 34).

In particular, to overrule a constitutional precedent, the
Court requires something “over and above the belief that 
the precedent was wrongly decided.” Allen, 589 U. S., at ___ 
(slip op., at 9) (internal quotation marks omitted). As Jus-
tice Scalia put it, the doctrine of stare decisis always re-
quires “reasons that go beyond mere demonstration that
the overruled opinion was wrong,” for “otherwise the doc-
trine would be no doctrine at all.”  Hubbard v. United 
States, 514 U. S. 695, 716 (1995) (opinion concurring in part 
and concurring in judgment).  To overrule, the Court de-
mands a special justification or strong grounds.

But the “special justification” or “strong grounds” formu-
lation elides a key question: What constitutes a special jus-
tification or strong grounds?3  In other words, in deciding
whether to overrule an erroneous constitutional decision, 

—————— 
3 The Court first used the term “special justification” in the stare deci-

sis context in 1984, without explaining what the term might entail.  See 
Arizona v. Rumsey, 467 U. S. 203, 212.  In employing that term, the 
Court did not suggest that it was imposing a new stare decisis require-
ment as opposed to merely describing the Court’s historical practice with 
respect to stare decisis. 
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how does the Court know when to overrule and when to 
stand pat?

As the Court has exercised the “judicial Power” over time,
the Court has identified various stare decisis factors.  In ar-
ticulating and applying those factors, the Court has, to bor-
row James Madison’s words, sought to liquidate and ascer-
tain the meaning of the Article III “judicial Power” with 
respect to precedent. The Federalist No. 37, at 236. 

The stare decisis factors identified by the Court in its past 
cases include: 

 the quality of the precedent’s reasoning; 
 the precedent’s consistency and coherence with pre-

vious or subsequent decisions; 
 changed law since the prior decision; 
 changed facts since the prior decision; 
 the workability of the precedent; 
 the reliance interests of those who have relied on the 

precedent; and 
 the age of the precedent. 

But the Court has articulated and applied those various in-
dividual factors without establishing any consistent meth-
odology or roadmap for how to analyze all of the factors
taken together. And in my view, that muddle poses a prob-
lem for the rule of law and for this Court, as the Court at-
tempts to apply stare decisis principles in a neutral and con-
sistent manner. 

As I read the Court’s cases on precedent, those varied and 
somewhat elastic stare decisis factors fold into three broad 
considerations that, in my view, can help guide the inquiry 
and help determine what constitutes a “special justifica-
tion” or “strong grounds” to overrule a prior constitutional 
decision. 

First, is the prior decision not just wrong, but grievously 
or egregiously wrong? A garden-variety error or disagree-
ment does not suffice to overrule. In the view of the Court 
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that is considering whether to overrule, the precedent must
be egregiously wrong as a matter of law in order for the
Court to overrule it. In conducting that inquiry, the Court 
may examine the quality of the precedent’s reasoning, con-
sistency and coherence with other decisions, changed law,
changed facts, and workability, among other factors. A 
case may be egregiously wrong when decided, see, e.g., 
Korematsu v. United States, 323 U. S. 214 (1944); Plessy v. 
Ferguson, 163 U. S. 537 (1896), or may be unmasked as
egregiously wrong based on later legal or factual under-
standings or developments, see, e.g., Nevada v. Hall, 440 
U. S. 410 (1979), or both, ibid. 

Second, has the prior decision caused significant negative
jurisprudential or real-world consequences?  In conducting
that inquiry, the Court may consider jurisprudential conse-
quences (some of which are also relevant to the first in-
quiry), such as workability, as well as consistency and co-
herence with other decisions, among other factors. 
Importantly, the Court may also scrutinize the precedent’s
real-world effects on the citizenry, not just its effects on the
law and the legal system. See, e.g., Brown v. Board of Ed-
ucation, 347 U. S., at 494–495; Barnette, 319 U. S., at 630– 
642; see also Payne, 501 U. S., at 825–827. 

Third, would overruling the prior decision unduly upset
reliance interests?  This consideration focuses on the legiti-
mate expectations of those who have reasonably relied on
the precedent. In conducting that inquiry, the Court may
examine a variety of reliance interests and the age of the 
precedent, among other factors.

In short, the first consideration requires inquiry into how 
wrong the precedent is as a matter of law. The second and 
third considerations together demand, in Justice Jackson’s
words, a “sober appraisal of the disadvantages of the inno-
vation as well as those of the questioned case, a weighing of 
practical effects of one against the other.” Jackson, 30 
A. B. A. J., at 334. 
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Those three considerations together provide a structured
methodology and roadmap for determining whether to over-
rule an erroneous constitutional precedent.  The three con-
siderations correspond to the Court’s historical practice and
encompass the various individual factors that the Court has 
applied over the years as part of the stare decisis calculus. 
And they are consistent with the Founding understanding 
and, for example, Blackstone’s shorthand description that 
overruling is warranted when (and only when) a precedent 
is “manifestly absurd or unjust.”  1 Blackstone, Commen-
taries on the Laws of England, at 70. 

Taken together, those three considerations set a high (but 
not insurmountable) bar for overruling a precedent, and
they therefore limit the number of overrulings and main-
tain stability in the law.4  Those three considerations also 
constrain judicial discretion in deciding when to overrule an
erroneous precedent. To be sure, applying those considera-
tions is not a purely mechanical exercise, and I do not claim 
otherwise. I suggest only that those three considerations 
may better structure how to consider the many traditional 
stare decisis factors. 

It is inevitable that judges of good faith applying the stare 
decisis considerations will sometimes disagree about when 
to overrule an erroneous constitutional precedent, as the 
Court does in this case.  To begin with, judges may disagree 
about whether a prior decision is wrong in the first place—
and importantly, that disagreement is sometimes the real 
dispute when judges joust over stare decisis. But even when 
judges agree that a prior decision is wrong, they may dis- 
agree about whether the decision is so egregiously wrong as
to justify an overruling. Judges may likewise disagree 

—————— 
4 Another important factor that limits the number of overrulings is that 

the Court typically does not overrule a precedent unless a party
requests overruling, or at least unless the Court receives briefing and 
argument on the stare decisis question. 
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about the severity of the jurisprudential or real-world con-
sequences caused by the erroneous decision and, therefore, 
whether the decision is worth overruling.  In that regard,
some judges may think that the negative consequences can 
be addressed by narrowing the precedent (or just living
with it) rather than outright overruling it. Judges may also 
disagree about how to measure the relevant reliance inter-
ests that might be affected by an overruling. And on top of 
all of that, judges may also disagree about how to weigh and 
balance all of those competing considerations in a given 
case.5 

This case illustrates that point. No Member of the Court 
contends that the result in Apodaca is correct. But the 
Members of the Court vehemently disagree about whether 
to overrule Apodaca. 

II 
Applying the three broad stare decisis considerations to 

this case, I agree with the Court’s decision to overrule 
Apodaca. 

First, Apodaca is egregiously wrong. The original mean-
ing and this Court’s precedents establish that the Sixth
Amendment requires a unanimous jury.  Ante, at 6–7; see, 
e.g., Patton v. United States, 281 U. S. 276, 288 (1930); 
Thompson v. Utah, 170 U. S. 343, 351 (1898).  And the orig-
inal meaning and this Court’s precedents establish that the 
Fourteenth Amendment incorporates the Sixth Amend-

—————— 
5 To be clear, the stare decisis issue in this case is one of horizontal 

stare decisis—that is, the respect that this Court owes to its own prece-
dents and the circumstances under which this Court may appropriately
overrule a precedent. By contrast, vertical stare decisis is absolute, as it 
must be in a hierarchical system with “one supreme Court.”  U. S. Const., 
Art III, §1. In other words, the state courts and the other federal courts 
have a constitutional obligation to follow a precedent of this Court 
unless and until it is overruled by this Court. See Rodriguez de Quijas 
v. Shearson/American Express, Inc., 490 U. S. 477, 484 (1989). 
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ment jury trial right against the States.  See Duncan v. Lou-
isiana, 391 U. S. 145, 149 (1968); id., at 166 (Black, J., con-
curring); see also Malloy, 378 U. S., at 10–11; see generally 
Timbs v. Indiana, 586 U. S. ___ (2019); McDonald v. Chi-
cago, 561 U. S. 742 (2010).  When Apodaca was decided, it 
was already an outlier in the Court’s jurisprudence, and 
over time it has become even more of an outlier.  As the 
Court today persuasively explains, the original meaning of
the Sixth and Fourteenth Amendments and this Court’s 
two lines of decisions—the Sixth Amendment jury cases 
and the Fourteenth Amendment incorporation cases—over-
whelmingly demonstrate that Apodaca’s holding is egre-
giously wrong.6 

—————— 
6 Notwithstanding the splintered 4–1–4 decision in Apodaca, its bottom-

line result carried precedential force. In the American system of stare 
decisis, the result and the reasoning each independently have preceden-
tial force, and courts are therefore bound to follow both the result and 
the reasoning of a prior decision.  See Seminole Tribe of Fla. v. Florida, 
517 U. S. 44, 67 (1996); Randall v. Sorrell, 548 U. S. 230, 243 (2006) 
(opinion of BREYER, J.); County of Allegheny v. American Civil Liberties 
Union, Greater Pittsburgh Chapter, 492 U. S. 573, 668 (1989) (Kennedy, 
J., concurring in judgment in part and dissenting in part).  The result of 
Apodaca was that state criminal juries need not be unanimous.  That 
precedential result has been followed by this Court and the other federal 
and state courts for the last 48 years.  To be sure, Apodaca had no ma-
jority opinion. When the Court’s decision is splintered, courts follow the 
result, and they also follow the reasoning or standards set forth in the 
opinion constituting the “narrowest grounds” of the Justices in the ma-
jority. See Marks v. United States, 430 U. S. 188, 193 (1977).  That Marks 
rule is ordinarily commonsensical to apply and usually means that courts
in essence heed the opinion that occupies the middle-ground position be-
tween (i) the broadest opinion among the Justices in the majority and 
(ii) the dissenting opinion.  See United States v. Duvall, 740 F. 3d 604, 
610–611 (CADC 2013) (Kavanaugh, J., concurring in denial of rehearing
en banc).  On very rare occasions, as in Apodaca, it can be difficult to 
discern which opinion’s reasoning has precedential effect under Marks. 
See also Nichols v. United States, 511 U. S. 738, 745–746 (1994) (analyz-
ing Baldasar v. Illinois, 446 U. S. 222 (1980) (per curiam)). But even 
when that happens, the result of the decision still constitutes a binding 
precedent for the federal and state courts, and for this Court, unless and 
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Second, Apodaca causes significant negative conse-
quences. It is true that Apodaca is workable. But Apodaca
sanctions the conviction at trial or by guilty plea of some 
defendants who might not be convicted under the proper 
constitutional rule (although exactly how many is of course
unknowable).  That consequence has traditionally supplied 
some support for overruling an egregiously wrong criminal-
procedure precedent. See generally Malloy, 378 U. S. 1. 

In addition, and significant to my analysis of this case, 
the origins and effects of the non-unanimous jury rule
strongly support overruling Apodaca. Louisiana achieved 
statehood in 1812. And throughout most of the 1800s, the 
State required unanimous juries in criminal cases. But at 
its 1898 state constitutional convention, Louisiana en-
shrined non-unanimous juries into the state constitution.
Why the change? The State wanted to diminish the influ-
ence of black jurors, who had won the right to serve on ju-
ries through the Fourteenth Amendment in 1868 and the
Civil Rights Act of 1875.  See Strauder v. West Virginia, 100 
U. S. 303, 308–310 (1880); T. Aiello, Jim Crow’s Last Stand:
Nonunanimous Criminal Jury Verdicts in Louisiana 16, 19
(2015). Coming on the heels of the State’s 1896 victory in 
Plessy v. Ferguson, 163 U. S. 537, the 1898 constitutional 
convention expressly sought to “establish the supremacy of
the white race.” Semmes, Chairman of the Committee on 
the Judiciary, Address at the Louisiana Constitutional Con-
vention in 1898, in Official Journal of the Proceedings of the
Constitutional Convention of the State of Louisiana 375 
(H. Hearsey ed. 1898). And the convention approved non-
unanimous juries as one pillar of a comprehensive and bru-
tal program of racist Jim Crow measures against African-
Americans, especially in voting and jury service.  See Aiello, 
—————— 
until it is overruled by this Court. As I read the Court’s various opinions 
today, six Justices treat the result in Apodaca as a precedent for pur-
poses of stare decisis analysis.  A different group of six Justices concludes 
that Apodaca should be and is overruled. 
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supra, at 16–26; Frampton, The Jim Crow Jury, 71 Vand. 
L. Rev. 1593, 1620 (2018).7 

In light of the racist origins of the non-unanimous jury, it 
is no surprise that non-unanimous juries can make a differ-
ence in practice, especially in cases involving black defend-
ants, victims, or jurors.  After all, that was the whole point
of adopting the non-unanimous jury requirement in the
first place. And the math has not changed.  Then and now, 
non-unanimous juries can silence the voices and negate the 
votes of black jurors, especially in cases with black defend-
ants or black victims, and only one or two black jurors.  The 
10 jurors “can simply ignore the views of their fellow panel 
members of a different race or class.”  Johnson v. Louisiana, 
406 U. S. 356, 397 (1972) (Stewart, J., dissenting). That 
reality—and the resulting perception of unfairness and ra-
cial bias—can undermine confidence in and respect for the 
criminal justice system. The non-unanimous jury operates
much the same as the unfettered peremptory challenge, a 
practice that for many decades likewise functioned as an 
engine of discrimination against black defendants, victims, 
and jurors. In effect, the non-unanimous jury allows back-
door and unreviewable peremptory strikes against up to 2 
of the 12 jurors.

In its 1986 decision in Batson v. Kentucky, the Court rec-
ognized the pervasive racial discrimination woven into the 
traditional system of unfettered peremptory challenges.
See 476 U. S., at 85–89, 91.  The Court therefore overruled 
a prior decision, Swain v. Alabama, 380 U. S. 202 (1965), 
that had allowed those challenges. See generally Flowers 

—————— 
7 Oregon adopted the non-unanimous jury practice in 1934—one man-

ifestation of the extensive 19th- and early 20th-century history of racist
and anti-Semitic sentiment in that State.  See Kaplan & Saack, Over-
turning Apodaca v. Oregon Should Be Easy: Nonunanimous Jury Ver-
dicts in Criminal Cases Undermine the Credibility of Our Justice Sys-
tem, 95 Ore. L. Rev. 1, 3, 43–51 (2016); Mooney, Remembering 1857, 87 
Ore. L. Rev. 731, 778, n. 174 (2008). 
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v. Mississippi, 588 U. S. ___ (2019).
In my view, Apodaca warrants the same fate as Swain. 

After all, the “requirements of unanimity and impartial se-
lection thus complement each other in ensuring the fair per-
formance of the vital functions of a criminal court jury.” 
Johnson, 406 U. S., at 398 (Stewart, J., dissenting).  And as 
Justice Thurgood Marshall forcefully explained in dissent 
in Apodaca, to “fence out a dissenting juror fences out a 
voice from the community, and undermines the principle on 
which our whole notion of the jury now rests.”  Johnson, 406 
U. S., at 402 (Marshall, J., dissenting in both Johnson and 
Apodaca).

To be clear, one could advocate for and justify a non-
unanimous jury rule by resort to neutral and legitimate 
principles. England has employed non-unanimous juries, 
and various legal organizations in the United States have
at times championed non-unanimous juries.  See, e.g., Ju-
ries Act 1974, ch. 23, §17 (Eng.); ABA Project on Standards 
for Criminal Justice, Trial By Jury §1.1, p. 7 (App. Draft 
1968); ALI, Code of Criminal Procedure §355, p. 99 (1930).
And Louisiana’s modern policy decision to retain non-
unanimous juries—as distinct from its original decision in 
the late 1800s to adopt non-unanimous juries—may have
been motivated by neutral principles (or just by inertia). 

But the question at this point is not whether the Consti-
tution prohibits non-unanimous juries.  It does. Rather, the 
disputed question here is whether to overrule an erroneous
constitutional precedent that allowed non-unanimous 
juries. And on that question—the question whether to 
overrule—the Jim Crow origins and racially discriminatory
effects (and the perception thereof ) of non-unanimous
juries in Louisiana and Oregon should matter and should 
count heavily in favor of overruling, in my respectful view.
After all, the non-unanimous jury “is today the last of Lou-
isiana’s Jim Crow laws.”  Aiello, supra, at 63. And this 
Court has emphasized time and again the “imperative to 
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purge racial prejudice from the administration of justice” 
generally and from the jury system in particular.  Pena- 
Rodriguez v. Colorado, 580 U. S. ___, ___–___ (2017) (slip 
op., at 13–14) (collecting cases).

To state the point in simple terms: Why stick by an erro-
neous precedent that is egregiously wrong as a matter of
constitutional law, that allows convictions of some who 
would not be convicted under the proper constitutional rule, 
and that tolerates and reinforces a practice that is thor-
oughly racist in its origins and has continuing racially 
discriminatory effects?
 Third, overruling Apodaca would not unduly upset reli-
ance interests. Only Louisiana and Oregon employ non-
unanimous juries in criminal cases.  To be sure, in those 
two States, the Court’s decision today will invalidate some 
non-unanimous convictions where the issue is preserved
and the case is still on direct review. But that consequence 
almost always ensues when a criminal-procedure precedent 
that favors the government is overruled.  See Ring, 536 
U. S. 584; Batson, 476 U. S. 79. And here, at least, I would 
“count that a small price to pay for the uprooting of this 
weed.” Hubbard, 514 U. S., at 717 (Scalia, J., concurring in
part and concurring in judgment).

Except for the effects on that limited class of direct-
review cases, it will be relatively easy going forward for Lou-
isiana and Oregon to transition to the unanimous jury rule
that the other 48 States and the federal courts use. Indeed, 
in 2018, Louisiana amended its constitution to require jury 
unanimity in criminal trials for crimes committed on or af-
ter January 1, 2019, meaning that the transition is already 
well under way in Louisiana.

Importantly, moreover, this Court applies a separate
non-retroactivity doctrine to mitigate the disruptive effects
of overrulings in criminal cases. Under the Court’s prece-
dents, new constitutional rules apply on direct review, but 
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generally do not apply retroactively on habeas corpus re-
view. See Teague v. Lane, 489 U. S. 288, 311 (1989) (plu-
rality opinion); Griffith v. Kentucky, 479 U. S. 314, 328 
(1987). Teague recognizes only two exceptions to that gen-
eral habeas non-retroactivity principle: “if (1) the rule is 
substantive or (2) the rule is a ‘watershed rul[e] of criminal 
procedure’ implicating the fundamental fairness and accu-
racy of the criminal proceeding.”  Whorton v. Bockting, 549 
U. S. 406, 416 (2007) (internal quotation marks omitted). 
The new rule announced today—namely, that state crimi-
nal juries must be unanimous—does not fall within either 
of those two narrow Teague exceptions and therefore, as a 
matter of federal law, should not apply retroactively on ha-
beas corpus review.
 The first Teague exception does not apply because today’s
new rule is procedural, not substantive: It affects “only the 
manner of determining the defendant’s culpability.” 
Schriro v. Summerlin, 542 U. S. 348, 353 (2004). 
 The second Teague exception does not apply because to-
day’s new rule, while undoubtedly important, is not a “wa-
tershed” procedural rule. This Court has flatly stated that 
“it is unlikely that any such rules” have “yet to emerge.” 
Whorton, 549 U. S., at 417 (internal quotation marks omit-
ted). In “the years since Teague, we have rejected every
claim that a new rule satisfied the requirements for water-
shed status.” Id., at 418, 421 (rejecting retroactivity for 
Crawford v. Washington, 541 U. S. 36 (2004)); see, e.g., 
Beard v. Banks, 542 U. S. 406, 420 (2004) (rejecting retro-
activity for Mills v. Maryland, 486 U. S. 367 (1988)); Sum-
merlin, 542 U. S., at 358 (rejecting retroactivity for Ring v. 
Arizona, 536 U. S. 584 (2002)); O’Dell v. Netherland, 521 
U. S. 151, 167–168 (1997) (rejecting retroactivity for Sim-
mons v. South Carolina, 512 U. S. 154 (1994)); Lambrix v. 
Singletary, 520 U. S. 518, 539–540 (1997) (rejecting retro-
activity for Espinosa v. Florida, 505 U. S. 1079 (1992) (per 
curiam)); Sawyer v. Smith, 497 U. S. 227, 241–245 (1990) 
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(rejecting retroactivity for Caldwell v. Mississippi, 472 
U. S. 320 (1985)); see also Allen v. Hardy, 478 U. S. 255, 261 
(1986) (per curiam) (rejecting retroactivity for Batson v. 
Kentucky, 476 U. S. 79 (1986)); DeStefano v. Woods, 392 
U. S. 631, 635 (1968) (per curiam) (rejecting retroactivity 
for Duncan, 391 U. S. 145).

So assuming that the Court faithfully applies Teague, 
today’s decision will not apply retroactively on federal 
habeas corpus review and will not disturb convictions that
are final.8 

In addition, as to ineffective-assistance-of-counsel claims, 
an attorney presumably would not have been deficient for 
failing to raise a constitutional jury-unanimity argument 
before today’s decision—or at the very least, before the
Court granted certiorari in this case.  Before today, after
all, this Court’s precedents had repeatedly allowed non-
unanimous juries in state criminal cases.  In that situation, 
the Courts of Appeals have consistently held that an attor-
ney is not ineffective for failing to anticipate or advocate for 
the overruling of a constitutional precedent of this Court.
See, e.g., Walker v. United States, 810 F. 3d 568, 577 (CA8 
2016); United States v. Smith, 241 F. 3d 546, 548 (CA7 
2001); Honeycutt v. Mahoney, 698 F. 2d 213, 216–217 (CA4 
1983); see also Steiner v. United States, 940 F. 3d 1282, 
1293 (CA11 2019) (per curiam); Snider v. United States, 908 
F. 3d 183, 192 (CA6 2018); Green v. Johnson, 116 F. 3d 
1115, 1125 (CA5 1997).

For those reasons, the reliance interests at stake in this 
case are not especially substantial, and they do not man-
date adherence to Apodaca.9 

—————— 
8 In Allen v. Hardy, 478 U. S. 255 (1986) (per curiam), this Court con-

cluded—without briefing or oral argument—that Batson would not apply 
retroactively. Under the well-settled Teague principles, there should be 
no doubt that today’s decision likewise will not apply retroactively on 
collateral review. 

9 JUSTICE ALITO’s characteristically incisive dissent rests largely on his 
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* * * 
 In sum, Apodaca is egregiously wrong, it has significant 
negative consequences, and overruling it would not unduly 
upset reliance interests. I therefore agree with the Court’s 
decision to overrule Apodaca.10 

—————— 
view of the States’ reliance interests.  My respectful disagreement with 
JUSTICE ALITO primarily boils down to our different assessments of those
reliance interests—in particular, our different evaluations of how readily
Louisiana and Oregon can adjust to an overruling of Apodaca. 

10 As noted above, I join the introduction and Parts I, II–A, III, and IV–
B–1 of JUSTICE GORSUCH’s opinion for the Court. The remainder of 
JUSTICE GORSUCH’s opinion does not command a majority. That point is
important with respect to Part IV–A, which only three Justices have 
joined.  It appears that six Justices of the Court treat the result in Apo-
daca as a precedent and therefore do not subscribe to the analysis in Part
IV–A of JUSTICE GORSUCH’s opinion. 
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THOMAS, J., concurring in judgment 

SUPREME COURT OF THE UNITED STATES 

No. 18–5924 

EVANGELISTO RAMOS, PETITIONER v. LOUISIANA 

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL 
OF LOUISIANA, FOURTH CIRCUIT 

[April 20, 2020] 

JUSTICE THOMAS, concurring in the judgment. 
I agree with the Court that petitioner Evangelisto Ramos’ 

felony conviction by a nonunanimous jury was unconstitu-
tional. I write separately because I would resolve this case 
based on the Court’s longstanding view that the Sixth
Amendment includes a protection against nonunanimous 
felony guilty verdicts, without undertaking a fresh analysis 
of the meaning of “trial . . . by an impartial jury.” I also 
would make clear that this right applies against the States
through the Privileges or Immunities Clause of the Four-
teenth Amendment, not the Due Process Clause. 

I 
I begin with the parties’ dispute as to whether the Sixth

Amendment right to a trial by jury includes a protection 
against nonunanimous felony guilty verdicts.  On this ques-
tion, I do not write on a blank slate.  As the Court acknowl-
edges, our decisions have long recognized that unanimity is
required. See ante, at 6–7.  Because this interpretation is
not demonstrably erroneous, I would resolve the Sixth 
Amendment question on that basis. 

A 
This Court first decided that the Sixth Amendment pro-

tected a right to unanimity in Thompson v. Utah, 170 U. S. 
343 (1898). The Court reasoned that Thompson, a Utah
prisoner, was protected by the Sixth Amendment when 
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Utah was still a Territory because “the right of trial by jury 
in suits at common law appl[ied] to the Territories of the
United States.” Id., at 346. The Court then stated that this 
right “made it impossible to deprive him of his liberty ex-
cept by [a] unanimous verdict.”  Id., at 355; see also id., at 
351, 353. 

The Court has repeatedly reaffirmed the Sixth Amend-
ment’s unanimity requirement. In Patton v. United States, 
281 U. S. 276 (1930), the Court stated that the Sixth 
Amendment protects the right “that the verdict should be 
unanimous,” id., at 288. In Andres v. United States, 333 
U. S. 740 (1948), the Court repeated that “[u]nanimity in 
jury verdicts is required” by the Sixth Amendment, id., at 
748. And in Apodaca v. Oregon, 406 U. S. 404 (1972), five
Justices agreed that “the Sixth Amendment’s guarantee of 
trial by jury embraces a guarantee that the verdict of the
jury must be unanimous,” id., at 414 (Stewart, J., joined by 
Brennan and Marshall, JJ., dissenting); see also Johnson v. 
Louisiana, 406 U. S. 356, 371 (1972) (Powell, J., concurring)
(explaining views in Apodaca and its companion case); id., 
at 382–383 (Douglas, J., joined by Brennan and Marshall, 
JJ., dissenting) (same).  We have accepted this interpreta-
tion of the Sixth Amendment in recent cases. See Southern 
Union Co. v. United States, 567 U. S. 343, 356 (2012); 
Blakely v. Washington, 542 U. S. 296, 301 (2004); Apprendi 
v. New Jersey, 530 U. S. 466, 477 (2000). 

B 
The question then becomes whether these decisions are 

entitled to stare decisis effect. As I have previously ex-
plained, “the Court’s typical formulation of the stare decisis 
standard does not comport with our judicial duty under Ar-
ticle III because it elevates demonstrably erroneous deci-
sions—meaning decisions outside the realm of permissible 
interpretation—over the text of the Constitution and other
duly enacted federal law.”  Gamble v. United States, 587 
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U. S. ___, ___ (2019) (concurring opinion) (slip op., at 2). 
There is considerable evidence that the phrase “trial . . . by 
. . . jury” in the Sixth Amendment was understood since the 
founding to require that a felony guilty verdict be unani-
mous. Because our precedents are thus not outside the
realm of permissible interpretation, I will apply them. 

1 
Blackstone—“the preeminent authority on English law 

for the founding generation,” Alden v. Maine, 527 U. S. 706, 
715 (1999)—wrote that no subject can “be affected either in
his property, his liberty, or his person, but by the unani-
mous consent” of a jury, 3 W. Blackstone, Commentaries on 
the Laws of England 379 (1772); see also 4 id., at 343. An-
other influential treatise author, Hale, wrote that “the law 
of England hath afforded the best method of trial, that is
possible, . . . namely by a jury . . . all concurring in the same 
judgment.”  1 M. Hale, Pleas of the Crown 33 (1736) (em-
phasis deleted). Such views continued in scholarly works 
throughout the early Republic. See, e.g., 2 J. Story, Com-
mentaries on the Constitution of the United States §777, 
p. 248 (1833); 6 N. Dane, Digest of American Law, ch.
LXXXII, Art. 2, §1, p. 226 (1824); 2 J. Wilson, Works of the 
Honourable James Wilson 349–350 (1804). 

The uniform practice among the States was in accord. 
Despite isolated 17th-century colonial practices allowing
nonunanimous juries, “unanimity became the accepted rule
during the 18th century, as Americans became more famil-
iar with the details of English common law and adopted
those details in their own colonial legal systems.” Apodaca, 
supra, at 408, n. 3 (plurality opinion).  In the founding era, 
six States explicitly mentioned unanimity in their constitu-
tions. See Del. Declaration of Rights §14 (1776); Md. Dec-
laration of Rights, Art. XIX (1776); N. C. Declaration of 
Rights §IX (1776); Pa. Declaration of Rights, Art. IX (1776);
Vt. Const., Art. XI (1786); Va. Declaration of Rights §8 

275



  
  

 

 

  
 

 
 

 

 
 

 
 

 
 

 
 

THOMAS, J., concurring in judgment 

(1776). Four more States clearly referred to the common-
law jury right, which included unanimity. Ky. Const., Art. 
XII, §6 (1792); N. J. Const., Art. XXII (1776); N. Y. Const.,
Art. XLI (1777); S. C. Const., Art. IX, §6 (1790).  Some 
States did not explicitly refer to either the common law or 
unanimity. See, e.g., Ga. Const., Art. LXI (1777); Mass.
Declaration of Rights, Art. XII (1780).  But there is reason 
to believe that they nevertheless understood unanimity to 
be required.  See, e.g., Rouse v. State, 4 Ga. 136, 147 (1848). 

In light of the express language used in some State Con-
stitutions, respondent Louisiana argues that the omission
of an express unanimity requirement in the Sixth Amend-
ment reflects a deliberate choice. This argument fails to 
establish that the Court’s decisions are demonstrably erro-
neous. The House of Representatives passed a version of 
the amendment providing that “[t]he trial of all crimes . . . 
shall be by an impartial jury of freeholders of the vicinage,
with the requisite of unanimity for conviction, of the right 
of challenge, and other accustomed requisites,” 1 Annals of 
Cong. 435 (1789), but the final Amendment contained no 
reference to vicinage or unanimity.  See Amdt. 6. I agree
with Justice Harlan and the Court that “the meaning of this 
change is wholly speculative” and that there is “no concrete 
evidence” that the Senate rejected the requirement of una-
nimity. Baldwin v. New York, 399 U. S. 66, 123, n. 9 (1970) 
(Harlan, J., dissenting); see also ante, at 11–12; Letter from 
J. Madison to E. Pendleton (Sept. 14, 1789), in 1 Letters and 
Other Writings of James Madison 491 (1867).  There is thus 
sufficient evidence to support this Court’s prior interpreta-
tion that the Sixth Amendment right to a trial by jury re-
quires unanimity. 

2 
There is also considerable evidence that this understand-

ing persisted up to the time of the Fourteenth Amendment’s 
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ratification. State courts, for example, continued to inter-
pret the phrase “trial by jury” to require unanimity in fel-
ony guilty verdicts.  The New Hampshire Superior Court of
Judicature expounded on the point: 

“The terms ‘jury,’ and ‘trial by jury,’ are, and for ages
have been well known in the language of the law.  They
were used at the adoption of the constitution, and al-
ways, it is believed, before that time, and almost al-
ways since, in a single sense.

“A jury for the trial of a cause . . . must return their 
unanimous verdict upon the issue submitted to them. 

“All the books of the law describe a trial jury substan-
tially as we have stated it.  And a ‘trial by jury’ is a trial 
by such a body, so constituted and conducted.  So far as 
our knowledge extends, these expressions were used at 
the adoption of the constitution and always before, in
these senses alone by all classes of writers and speak-
ers.” Opinion of Justices, 41 N. H. 550, 551–552 (1860). 

Other state courts held the same view.  The Missouri Su-
preme Court in 1860 called unanimity one of the “essential 
requisites in a jury trial,” Vaughn v. Scade, 30 Mo. 600, 603, 
and the Ohio Supreme Court in 1853 called it one of “the 
essential and distinguishing features of the trial by jury, as 
known at common law, and generally, if not universally,
adopted in this country,” Work v. State, 2 Ohio St. 296, 306. 

Treatises from the Reconstruction era likewise adopted 
this position.  A leading work on criminal procedure ex-
plained that if a “statute authorizes [a jury] to find a verdict 
upon anything short of . . . unanimous consent,” it “is void.” 
1 J. Bishop, Criminal Procedure §761, p. 532 (1866). A 
widely read treatise on constitutional law reiterated that
“ ‘by a jury’ is generally understood to mean” a body that
“must unanimously concur in the guilt of the accused before 
a conviction can be had.”  G. Paschal, The Constitution of 
the United States 210 (1876) (capitalization omitted). And 
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a volume on the jury trial was in agreement.  See J. Proffatt, 
Trial by Jury §77, p. 112 (1877). 

* * * 
Based on this evidence, the Court’s prior interpretation

of the Sixth Amendment’s guarantee is not demonstrably 
erroneous. It is within the realm of permissible interpreta-
tions to say that “trial . . . by . . . jury” in that Amendment 
includes a protection against nonunanimous felony guilty 
verdicts. 

II 
The remaining question is whether that right is protected

against the States. In my view, the Privileges or Immuni-
ties Clause provides this protection.  I do not adhere to this 
Court’s decisions applying due process incorporation, in-
cluding Apodaca and—it seems—the Court’s opinion in this 
case. 

The Privileges or Immunities Clause provides that “[n]o
State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States.” 
Amdt. 14, §1. At the time of the Fourteenth Amendment’s 
ratification, “the terms ‘privileges’ and ‘immunities’ had an
established meaning as synonyms of ‘rights.’ ” McDonald v. 
Chicago, 561 U. S. 742, 813 (2010) (THOMAS, J., concurring 
in part and concurring in judgment).  “[T]he ratifying public
understood the Privileges or Immunities Clause to protect 
constitutionally enumerated rights” against abridgment by 
the States. Id., at 837.  The Sixth Amendment right to a 
trial by jury is certainly a constitutionally enumerated 
right. See Maxwell v. Dow, 176 U. S. 581, 606–608 (1900) 
(Harlan, J., dissenting).

The Court, however, has made the Due Process Clause 
serve the function that the Privileges or Immunities Clause 
should serve. Although the Privileges or Immunities 
Clause grants “United States citizens a certain collection of 
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rights—i.e., privileges or immunities—attributable to that
status,” the Court has interpreted the Clause “quite nar-
rowly.” McDonald, 561 U. S., at 808 (opinion of THOMAS, 
J.). Perhaps to compensate for this limited view of the Priv-
ileges or Immunities Clause, it has incorporated individual
rights against the States through the Due Process Clause. 
Id., at 809. 

Due process incorporation is a demonstrably erroneous 
interpretation of the Fourteenth Amendment.  As I have ex-
plained before, “[t]he notion that a constitutional provision
that guarantees only ‘process’ before a person is deprived of 
life, liberty, or property could define the substance of those
rights strains credulity for even the most casual user of 
words.” Id., at 811. The unreasonableness of this interpre-
tation is underscored by the Court’s struggle to find a “guid-
ing principle to distinguish ‘fundamental’ rights that war-
rant protection from nonfundamental rights that do not,” 
ibid., as well as its many incorrect decisions based on this 
theory, see Obergefell v. Hodges, 576 U. S. 644 (2015); Roe 
v. Wade, 410 U. S. 113 (1973); Dred Scott v. Sandford, 19 
How. 393 (1857).  

I “decline to apply the legal fiction” of due process incor-
poration. Timbs v. Indiana, 586 U. S. ___, ___ (2019) 
(THOMAS, J., concurring in judgment) (slip op., at 3) (inter-
nal quotation marks omitted). As a result, I part ways with
the Court on both its affirmative argument about the Four-
teenth Amendment and its treatment of Apodaca, in which 
five Justices agreed the Sixth Amendment included a right 
to unanimity but a different majority concluded that the
right did not apply to the States.  See ante, at 7–11. 

I would accept petitioner’s invitation to decide this case
under the Privileges or Immunities Clause.  The Court con-
spicuously avoids saying which clause it analyzes.  See, e.g., 
ante, at 3, 7. But one assumes from its silence that the 
Court is either following our due process incorporation prec-
edents or believes that “nothing in this case turns on” which 
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clause applies, Timbs, supra, at ___ (GORSUCH, J., concur-
ring) (slip op., at 1).

I have already rejected our due process incorporation
cases as demonstrably erroneous, and I fundamentally dis-
agree with applying that theory of incorporation simply be-
cause it reaches the same result in the case before us.  Close 
enough is for horseshoes and hand grenades, not constitu-
tional interpretation. The textual difference between pro-
tecting “citizens” (in the Privileges or Immunities Clause)
and “person[s]” (in the Due Process Clause) will surely be 
relevant in another case. And our judicial duty—not to
mention the candor we owe to our fellow citizens—requires 
us to put an end to this Court’s due process prestidigitation, 
which no one is willing to defend on the merits. 

I would simply hold that, because all of the opinions in 
Apodaca addressed the Due Process Clause, its Fourteenth 
Amendment ruling does not bind us because the proper 
question here is the scope of the Privileges or Immunities 
Clause. I cannot understand why the Court, having decided 
to abandon Apodaca, refuses to correctly root its holding in 
the Privileges or Immunities Clause.1 

III 
There is no need to prove the original meaning of the 

—————— 
1 I also note that, under my approach to stare decisis, there is no need 

to decide which reliance interests are important enough to save an incor-
rect precedent.  I doubt that this question is susceptible of principled res-
olution in this case, compare ante, at 22–26 (principal opinion), with ante, 
at 3 (SOTOMAYOR, J., concurring); ante, at 15–17 (KAVANAUGH, J., concur-
ring); and post, at 19–26 (ALITO, J., dissenting), or in any other case for 
that matter, see, e.g., Kimble v. Marvel Entertainment, LLC, 576 U. S. 
446, 457–458 (2015); Lawrence v. Texas, 539 U. S. 558, 577 (2003); Dick-
erson v. United States, 530 U. S. 428, 443 (2000); Planned Parenthood of 
Southeastern Pa. v. Casey, 505 U. S. 833, 855–856 (1992). 
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Sixth Amendment right to a trial by jury in this case.2  The 
evidence that I have recounted is enough to establish that 
our previous interpretations of the Sixth Amendment are
not demonstrably erroneous.  What is necessary, however, 
is a clear understanding of the means by which the Sixth
Amendment right applies against the States.  We should 
rely on the Privileges or Immunities Clause, not the Due 
Process Clause or the Fourteenth Amendment in some 
vague sense. Accordingly, I concur only in the judgment. 

—————— 
2 Similarly, I express no view on how fundamental the right to unanim-

ity is, what other attributes of a criminal jury are protected by the Priv-
ileges or Immunities Clause, what rights are protected in misdemeanor 
cases, or what rights are protected in civil trials. 
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ALITO, J., dissenting 

SUPREME COURT OF THE UNITED STATES 

No. 18–5924 

EVANGELISTO RAMOS, PETITIONER v. LOUISIANA 

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL 
OF LOUISIANA, FOURTH CIRCUIT 

[April 20, 2020] 

JUSTICE ALITO, with whom THE CHIEF JUSTICE joins, and 
with whom JUSTICE KAGAN joins as to all but Part III–D, 
dissenting. 

The doctrine of stare decisis gets rough treatment in to-
day’s decision.  Lowering the bar for overruling our prece-
dents, a badly fractured majority casts aside an important 
and long-established decision with little regard for the enor-
mous reliance the decision has engendered.  If the major-
ity’s approach is not just a way to dispose of this one case, 
the decision marks an important turn. 

Nearly a half century ago in Apodaca v. Oregon, 406 U. S. 
404 (1972), the Court held that the Sixth Amendment per-
mits non-unanimous verdicts in state criminal trials, and 
in all the years since then, no Justice has even hinted that 
Apodaca should be reconsidered.  Understandably thinking 
that Apodaca was good law, the state courts in Louisiana 
and Oregon have tried thousands of cases under rules that
permit such verdicts. But today, the Court does away with 
Apodaca and, in so doing, imposes a potentially crushing 
burden on the courts and criminal justice systems of those 
States. The Court, however, brushes aside these conse-
quences and even suggests that the States should have 
known better than to count on our decision. 

To add insult to injury, the Court tars Louisiana and
Oregon with the charge of racism for permitting non-
unanimous verdicts—even though this Court found such 
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verdicts to be constitutional and even though there are en-
tirely legitimate arguments for allowing them. 

I would not overrule Apodaca. Whatever one may think 
about the correctness of the decision, it has elicited enor-
mous and entirely reasonable reliance. And before this 
Court decided to intervene, the decision appeared to have 
little practical importance going forward. Louisiana has 
now abolished non-unanimous verdicts, and Oregon 
seemed on the verge of doing the same until the Court 
intervened.1 

In Part II of this opinion, I will address the surprising 
argument, advanced by three Justices in the majority, that 
Apodaca was never a precedent at all, and in Part III, I will 
explain why stare decisis supports retention of that prece-
dent. But before reaching those issues, I must say some-
thing about the rhetoric with which the majority has seen
fit to begin its opinion. 

I 
Too much public discourse today is sullied by ad hominem 

rhetoric, that is, attempts to discredit an argument not by
proving that it is unsound but by attacking the character or 
motives of the argument’s proponents. The majority regret-
tably succumbs to this trend.  At the start of its opinion, the
majority asks this rhetorical question: “Why do Louisiana
and Oregon allow nonunanimous convictions?” Ante, at 1. 
And the answer it suggests?  Racism, white supremacy, the 
Ku Klux Klan. Ante, at 1–2.  Non-unanimous verdicts, the 
Court implies, are of a piece with Jim Crow laws, the poll 
tax, and other devices once used to disfranchise African-
Americans. Ibid. 

If Louisiana and Oregon originally adopted their laws
allowing non-unanimous verdicts for these reasons,2 that is 
—————— 

1 See Brief for State of Oregon as Amicus Curiae 1–2. 
2 Both States resist this suggestion.  See Brief for Respondent 36–39; 

Brief for State of Oregon as Amicus Curiae 6–8. 
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deplorable, but what does that have to do with the broad
constitutional question before us?  The answer is: nothing.

For one thing, whatever the reasons why Louisiana and
Oregon originally adopted their rules many years ago, both
States readopted their rules under different circumstances
in later years. Louisiana’s constitutional convention of 
1974 adopted a new, narrower rule, and its stated purpose 
was “judicial efficiency.”  State v. Hankton, 2012–0375, 
p. 19 (La. App. 4 Cir. 8/2/13), 122 So.  3d 1028, 1038.  “In 
that debate no mention was made of race.”  Ibid.; 7 Records 
of the Louisiana Constitutional Convention of 1973: Con-
vention Transcripts 1184–1189 (La. Constitutional Conven-
tion Records Comm’n 1977).  The people of Louisiana rati-
fied the new Constitution.  The majority makes no effort to
show either that the delegates to the constitutional conven-
tion retained the rule for discriminatory purposes or that 
proponents of the new Constitution made racial appeals
when approval was submitted to the people. The same is 
true for Oregon’s revisions and reenactments.  Ore. Const., 
Art. I, §11 (amended May 18, 1934); Ore. Rev. Stat.
§136.450 (1997); §136.610 (1971). 

The more important point, however, is that today’s deci-
sion is not limited to anything particular about Louisiana
or Oregon. The Court holds that the Sixth Amendment re-
quires jury unanimity in all state criminal trials. If at some 
future time another State wanted to allow non-unanimous 
verdicts, today’s decision would rule that out—even if all 
that State’s lawmakers were angels. 

For this reason, the origins of the Louisiana and Oregon
rules have no bearing on the broad constitutional question 
that the Court decides.  That history would be relevant if 
there were no legitimate reasons why anyone might think 
that allowing non-unanimous verdicts is good policy.  But 
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that is undeniably false.3 

Some years ago the British Parliament enacted a law
allowing non-unanimous verdicts.4  Was Parliament under 
the sway of the Klan? The Constitution of Puerto Rico per-
mits non-unanimous verdicts.5  Were the framers of that 
Constitution racists? Non-unanimous verdicts were once 
advocated by the American Law Institute and the American
Bar Association.6  Was their aim to promote white suprem-
acy? And how about the prominent scholars who have
taken the same position?7  Racists all?  Of course not.  So 
all the talk about the Klan, etc., is entirely out of place.8  We 

—————— 
3 Among other things, allowing non-unanimous verdicts prevents mis-

trials caused by a single rogue juror, that is, a juror who refuses to pay
attention at trial, expressly defies the law, or spurns deliberation.  When 
unanimity is demanded, the work of preventing this must be done in 
large measure by more intensive voir dire and more aggressive use of
challenges for cause and peremptory challenges.  See Amar, Reinventing
Juries: Ten Suggested Reforms, 28 U. C. D. L. Rev. 1169, 1189–1191
(1995). 

4 Juries Act 1974, ch. 23, §17 (replacing Criminal Justice Act 1967, ch. 
80, §13). See Lloyd-Bostock & Thomas, Decline of the “Little Parlia-
ment”: Juries and Jury Reform in England and Wales, 62 Law & Con-
temp. Prob. 7, 36 (Spring 1999); see also Leib, A Comparison of Criminal
Jury Decision Rules in Democratic Countries, 5 Ohio St. J. Crim. L. 629, 
642 (2008). 

5 P. R. Const., Art. II, § 11 (establishing “verdict by a majority vote” of 
at least 9 of 12 jurors). 

6 ALI, Code of Criminal Procedure §355 (1930); id., Comment, at 1027; 
ABA Project on Standards for Criminal Justice Compilation, Trial by
Jury 318 (1974). 

7 See, e.g., Amar, supra, at 1189–1191; Holland, Improving Criminal 
Jury Verdicts: Learning From the Court-Martial, 97 J. Crim. L. & C. 101, 
125–141 (2006); Leib, Supermajoritarianism and the American Criminal
Jury, 33 Hastings Const. L. Q. 141, 142 (2006). 

8 The majority’s defense of its reliance on the original reasons for the 
adoption of the Louisiana and Oregon rules is incoherent.  On the one 
hand, it asks: “[I]f the Sixth Amendment calls on judges to assess the 
functional benefits of jury rules, as the Apodaca plurality suggested, how 
can that analysis proceed to ignore the very functions those rules were 
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should set an example of rational and civil discourse in-
stead of contributing to the worst current trends. 

II 
Now to what matters. 

A 
I begin with the question whether Apodaca was a prece-

dent at all. It is remarkable that it is even necessary to 
address this question, but in Part IV–A of the principal
opinion, three Justices take the position that Apodaca was 
never a precedent.  The only truly fitting response to this
argument is: “Really?”

Consider what it would mean if Apodaca was never a 
precedent. It would mean that the entire legal profession
was fooled for the past 48 years. Believing that Apodaca 
was a precedent, the courts of Louisiana and Oregon tried 
thousands of cases under rules allowing conviction by a vote
of 11 to 1 or 10 to 2, and appellate courts in those States 
upheld these convictions based on Apodaca.9  But according 

—————— 
adopted to serve?”  Ante, at 14, n. 44. But three sentences later it an-
swers its own question when it observes that “a jurisdiction adopting a
nonunanimous jury rule for benign reasons today would still violate the 
Sixth Amendment.” Ibid. 

JUSTICE KAVANAUGH’s defense, see ante, at 13–15 (opinion concur-
ring in part), is essentially the same.  After reiterating the history re-
counted by the majority, he eventually acknowledges that there are “neu-
tral and legitimate” reasons for allowing non-unanimous verdicts and 
that Louisiana may have retained a version of its old rule for such 
reasons.  He also agrees with the majority that a rule allowing non- 
unanimous verdicts would be unconstitutional no matter what the 
State’s reasons.  So what is the relevance of the original motivations for 
the Louisiana and Oregon rules?  He offers no explanation.  He does  
opine that allowing such verdicts works to the disadvantage of African-
American defendants, but the effect of various jury decision rules is a 
complex question that has been the subject of much social-science re-
search, none of which the opinion even acknowledges. 

9 For Oregon, see, e.g., State v. Bowen, 215 Ore. App. 199, 168 P. 3d 
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to three Justices in the majority, these courts were 
deluded. 

This Court, for its part, apparently helped to perpetuate
the illusion, since it reiterated time and again what Apo-
daca had established. See Timbs v. Indiana, 586 U. S. ___, 
___, n. 1 (2019) (slip op., at 3, n. 1) (Apodaca held “that the 
Sixth Amendment requires jury unanimity in federal, but 
not state, criminal proceedings”); McDonald v. Chicago, 561 
U. S. 742, 766, n. 14 (2010) (Sixth Amendment “does not re-
quire a unanimous jury verdict in state criminal trials”); 
United States v. Gaudin, 515 U. S. 506, 511, n. 2 (1995)
(Apodaca “conclude[d] that jury unanimity is not constitu-
tionally required”); Schad v. Arizona, 501 U. S. 624, 634, 
n. 5 (1991) (plurality opinion) (“[A] state criminal defend-
ant, at least in noncapital cases, has no federal right to a 
unanimous jury verdict”); Brown v. Louisiana, 447 U. S. 
323, 330–331 (1980) (plurality opinion) (“[T]he constitu-
tional guarantee of trial by jury” does not prescribe “the ex-
act proportion of the jury that must concur in the verdict”); 
Burch v. Louisiana, 441 U. S. 130, 136 (1979) (Apodaca
“conclude[d] that a jury’s verdict need not be unanimous to
satisfy constitutional requirements”); Ludwig v. Massachu-
setts, 427 U. S. 618, 625 (1976) (“holding” in Apodaca was 
that “the jury’s verdict need not be unanimous”); see also 
Holland v. Illinois, 493 U. S. 474, 511 (1990) (Stevens, J.,
dissenting) (“we have permitted nonunanimous verdicts,” 
citing Apodaca); McKoy v. North Carolina, 494 U. S. 433, 
468 (1990) (Scalia, J., dissenting) (the Court has “approved 
—————— 
1208 (2007), rev. denied, 345 Ore. 415, 197 P. 3d 1104 (2008), cert. de-
nied, 558 U. S. 815 (2009); State v. Mayo, 13 Ore. App. 582, 511 P. 2d 456 
(1973).  For Louisiana, see, e.g., State v. Hodges, 349 So. 2d 250, 260 (La.
1977), cert. denied, 434 U. S. 1074 (1978); see also State v. Miller, 2010– 
718, pp. 42–43 (La. App. 5 Cir. 12/28/11), 83 So. 3d 178, 204, writ denied, 
2012–0282 (La. 5/18/12), 89 So. 3d 119, cert. denied, 568 U. S. 1157 
(2013); State v. McElveen, 2010–0172, pp. 95–96 (La. App. 4 Cir. 9/28/11),
73 So. 3d 1033, 1092, writ denied, 2011–2567 (La. 4/19/12), 85 So. 3d 692,
cert. denied, 568 U. S. 1163 (2013). 
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verdicts by less than a unanimous jury,” citing Apodaca).
Consistent with these statements of the governing law,

whenever defendants convicted by non-unanimous verdicts
sought review in this Court and asked that Apodaca be 
overruled, the Court denied those requests—without a sin-
gle registered dissent.10 Even the legal academy, never shy 
about puncturing misconceptions, was taken in.11  Every-
body thought Apodaca was a precedent.  But, according to
three of the Justices in the majority, everybody was fooled. 
Apodaca, the precedent, was a mirage.  Can this be true? 

No, it cannot. The idea that Apodaca was a phantom
precedent defies belief.  And it certainly disserves im-
portant objectives that stare decisis exists to promote, in-
cluding evenhandedness, predictability, and the protection
of legitimate reliance. See, e.g., Gamble v. United States, 
587 U. S. ___, ___ (2019); Kimble v. Marvel Entertainment, 

—————— 
10 See, e.g., Magee v. Louisiana, 585 U. S. ___ (2018); Sims v. Louisi-

ana, 584 U. S. ___ (2018); Baumberger v. Louisiana, 583 U. S. ___ (2017); 
Jackson v. Louisiana, 572 U. S. 1088 (2014); McElveen v. Louisiana, 568 
U. S. 1163 (2013); Miller v. Louisiana, 568 U. S. 1157 (2013); Bowen v. 
Oregon, 558 U. S. 815 (2009); Lee v. Louisiana, 555 U. S. 823 (2008); 
McIntyre v. Louisiana, 449 U. S. 871 (1980); Hodges v. Louisiana, 434 
U. S. 1074 (1978).  On June 7, 1972, shortly after Apodaca was handed 
down, the Court denied certiorari in a number of cases asking the Court
to recognize a right to unanimity in state jury trials.  Blevins v. Oregon, 
406 U. S. 972; Martinka v. Oregon, 406 U. S. 973; Andrews v. Oregon, 
406 U. S. 973; Planck v. Oregon, 406 U. S. 973; Riddell v. Oregon, 406 
U. S. 973; Mitchell v. Oregon, 406 U. S. 973; Atkison v. Oregon, 406 U. S. 
973; Temple v. Oregon, 406 U. S. 973; Davis v. Oregon, 406 U. S. 974; 
O’Dell v. Oregon, 406 U. S. 974; Miller v. Oregon, 406 U. S. 974. 

Contrary to the majority opinion, I am not arguing that the denial of 
certiorari is precedential.  See ante, at 19, n. 56. My point, instead, is
that the Court’s pattern of denying review in cases presenting the ques-
tion whether unanimity is required in state trials is evidence that this 
Court regarded Apodaca as a precedent. 

11 D. Rudstein, C. Erlinder, & D. Thomas, 3 Criminal Constitutional 
Law §14.03[3] (2019); W. LaFave, J. Israel, N. King, & O. Kerr, 6 Crimi-
nal Procedure §22.1(e) (2015); W. Rich, 2 Modern Constitutional Law 
§30:27 (2011). 
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LLC, 576 U. S. 446, 455–456 (2015); Payne v. Tennessee, 
501 U. S. 808, 827 (1991). 

B 
Under any reasonable understanding of the concept, Apo-

daca was a precedent, that is, “a decided case that furnishes 
a basis for determining later cases involving similar facts
or issues.” Black’s Law Dictionary 1366 (10th ed. 2014); see
also J. Salmond, Jurisprudence 191 (10th ed. 1947); M. Ger-
hardt, The Power of Precedent 3 (2008); Landes & Posner,
Legal Precedent: A Theoretical and Empirical Analysis, 19
J. Law & Econ. 249, 250 (1976).

Even though there was no opinion of the Court, the deci-
sion satisfies even the narrowest understanding of a prece-
dent as this Court has understood the concept: The decision
prescribes a particular outcome when all the conditions in 
a clearly defined set are met.  See Seminole Tribe of Fla. v. 
Florida, 517 U. S. 44, 67 (1996) (explaining that, at the very 
least, we are bound by the “result” in a prior case).  In Apo-
daca, this means that when (1) a defendant is convicted in 
state court, (2) at least 10 of the 12 jurors vote to convict, 
and (3) the defendant argues that the conviction violates
the Constitution because the vote was not unanimous, the 
challenge fails. A majority of the Justices in Apodaca ex-
pressly agreed on that result, and that result is a precedent 
that had to be followed in subsequent cases until Apodaca
was overruled. 

That this result constituted a precedent follows a fortiori 
from our cases holding that even our summary affirmances 
of lower court decisions are precedents for “the precise is-
sues presented and necessarily decided” by the judgment
below. Mandel v. Bradley, 432 U. S. 173, 176 (1977) (per 
curiam).  If the Apodaca Court had summarily affirmed a
state-court decision holding that a jury vote of 10 to 2 did 
not violate the Sixth Amendment, that summary disposi-
tion would be a precedent. Accordingly, it is impossible to 
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see how a full-blown decision of this Court reaching the 
same result can be regarded as a non-precedent.12 

C 
What do our three colleagues say in response?  They 

begin by suggesting that Louisiana conceded that Apodaca
is not a precedent.  See ante, at 16–17. This interpretation 
of the State’s position is questionable,13 but even if Louisi-
ana made that concession, how could that settle the matter? 
What about Oregon, the only State that still permits non-
unanimous verdicts?  Oregon certainly did not make such a 
concession.  On the contrary, it submitted an amicus brief 
arguing strenuously that Apodaca is a precedent and that 
it should be retained.  Brief for State of Oregon as Amicus 
Curiae 6–32. And what about any other State that might 
want to allow such verdicts in the future?  So the majority’s 
reliance on Louisiana’s purported concession simply will 
not do. 

Our three colleagues’ next try is to argue that Apodaca is 
not binding because a case has no ratio decidendi when a 
majority does not agree on the reason for the result.  Ante, 
at 19, and n. 54. This argument, made in passing, consti-
tutes an attack on the rule that the Court adopted in Marks 
v. United States, 430 U. S. 188 (1977), for determining the 
holding of a decision when there is no majority opinion.  Un-
der the Marks rule, “[w]hen a fragmented Court decides a 
case and no single rationale explaining the result enjoys the 
assent of five Justices, the holding of the Court may be 

—————— 
12 It is true, of course, that a summary affirmance has less precedential 

value than a decision on the merits, see, e.g., Comptroller of Treasury of 
Md. v. Wynne, 575 U. S. 542, 560–561 (2015), but we have never said the
same about decisions on the merits that were reached without an opinion
of the Court. 

13 What the State appears to have meant is that Justice Powell’s rea-
soning was not binding.  See Brief for Respondent 47; Tr. of Oral Arg. 
37–38. 
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viewed as that position taken by those Members who con-
curred in the judgments on the narrowest grounds.”  Id., at 
193 (internal quotation marks omitted).  This rule ascribes 
precedential status to decisions made without majority
agreement on the underlying rationale, and it is therefore 
squarely contrary to the argument of the three Justices who 
regard Apodaca as non-precedential.

The Marks rule is controversial, and two Terms ago, we
granted review in a case that implicated its meaning.  See 
Hughes v. United States, 584 U. S. ___ (2018).  But we ulti-
mately decided the case on another ground and left the 
Marks rule intact. As long as that rule stands, it refutes 
the argument that Apodaca is not binding because a major-
ity did not agree on a common rationale.

Finally, our three colleagues contend that treating Apo-
daca as a precedent would require the Court “to embrace a 
new and dubious proposition: that a single Justice writing 
only for himself has the authority to bind this Court to prop-
ositions it has already rejected.” Ante, at 16.  This argu-
ment appears to weave together three separate questions 
relating to the precedential effect of decisions in which
there is no majority opinion.  I will therefore attempt to un-
tangle these questions and address each in turn. 

An initial question is whether, in a case where there is no
opinion of the Court, the position taken by a single Justice
in the majority can constitute the binding rule for which the 
decision stands.  Under Marks, the clear answer to this 
question is yes.  The logic of Marks applies equally no mat-
ter what the division of the Justices in the majority, and I 
am aware of no case holding that the Marks rule is inappli-
cable when the narrowest ground is supported by only one
Justice. Certainly the lower courts have understood Marks 
to apply in that situation.14 

—————— 
14 See Grutter v. Bollinger, 539 U. S. 306, 321 (2003) (discussing lower 

court’s treatment of Justice Powell’s opinion in Regents of Univ. of Cal. 
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The next question is whether the Marks rule applies any
differently when the precedent that would be established by
a fractured decision would overrule a prior precedent.
Again, the logic of Marks dictates an affirmative answer, 
and I am aware of no case holding that the Marks rule ap-
plies any differently in this situation.  But as far as the pre-
sent case is concerned, this question is academic because 
Apodaca did not overrule any prior decision of this Court.
At most, what the Court had “recognized,” ante, at 6, in 
prior cases is that the Sixth Amendment guaranteed the 
right to a unanimous jury verdict in trials in federal and 
territorial courts.15  Whether the same rule applied in state
prosecutions had not been decided, and indeed, until Dun-
can v. Louisiana, 391 U. S. 145, 154–158 (1968), was
handed down just four years before Apodaca, the Sixth 
Amendment had not been held to apply to the States. 

The final question is whether Justice Powell’s reasoning
in Apodaca—namely, his view that the Fourteenth Amend-
ment did not incorporate every aspect of the Sixth Amend-
ment jury-trial right—is a binding precedent, and the an-
swer to that question is no.  When, in the years after 
Apodaca, new questions arose about the scope of the jury-
trial right in state court—as they did in cases like Apprendi 
v. New Jersey, 530 U. S. 466 (2000), and Blakely v. Wash-
ington, 542 U. S. 296 (2004)—nobody thought for a second 
that Apodaca committed the Court to Justice Powell’s view 

—————— 
v. Bakke, 438 U. S. 265 (1978)); Planned Parenthood of Southeastern Pa. 
v. Casey, 947 F. 2d 682, 694–698 (CA3 1991) (noting that “[t]he binding
opinion from a splintered decision is as authoritative for lower courts as 
a nine-Justice opinion,” and concluding based on opinions of Justice 
O’Connor that the test for the constitutionality of abortion regulations is
undue burden), aff ’d in part and rev’d in part, 505 U. S. 833 (1992); Blum 
v. Witco Chemical Corp., 888 F. 2d 975, 981 (CA3 1989); see also United 
States v. Duvall, 705 F. 3d 479, 483, n. 1 (CADC 2013) (Kavanaugh, J., 
for the court). 

15 See, e.g., Andres v. United States, 333 U. S. 740, 748 (1948); Thomp-
son v. Utah, 170 U. S. 343, 351 (1898). 
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that the right has different dimensions in state and federal 
cases. And no one on this Court or on a lower court had any
trouble locating the narrow common ground between Jus-
tice Powell and the plurality in Apodaca: The States need 
not require unanimity to comply with the Constitution. 

For all these reasons, Apodaca clearly was a precedent,
and if the Court wishes to be done with it, it must explain
why overruling Apodaca is consistent with the doctrine of 
stare decisis. 

III 
A 

Stare decisis has been a fundamental part of our juris-
prudence since the founding, and it is an important doc-
trine. But, as we have said many times, it is not an “inexo-
rable command.” Payne, 501 U. S., at 828; Gamble, 587 
U. S., at ___–___ (slip op., at 11–12).  There are circum-
stances when past decisions must be overturned, but we
begin with the presumption that we will follow precedent, 
and therefore when the Court decides to overrule, it has an 
obligation to provide an explanation for its decision.

This is imperative because the Court should have a body 
of neutral principles on the question of overruling prece-
dent. The doctrine should not be transformed into a tool 
that favors particular outcomes.16 

B 
What is the majority’s justification for overruling Apo-

daca? With no apparent appreciation of the irony, today’s 
majority, which is divided into four separate camps,17 criti-
cizes the Apodaca majority as “badly fractured.”  Ante, at 8. 
—————— 

16 It is also important that the Court as a whole adhere to its “prece-
dent[s] about precedent.” Alleyne v. United States, 570 U. S. 99, 134 
(2013) (ALITO, J., dissenting). If individual Justices apply different 
standards for overruling past decisions, the overall effects of the doctrine 
will not be neutral. 

17 Three Justices join the principal opinion in its entirety.  Two Justices 
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But many important decisions currently regarded as prece-
dents were decided without an opinion of the Court.18  Does 
the majority mean to suggest that all such precedents are
fair game?

The majority’s primary reason for overruling Apodaca is 
the supposedly poor “quality” of Justice White’s plurality 
opinion and Justice Powell’s separate opinion. Ante, at 19– 
21. The majority indicts Justice White’s opinion on five
grounds: (1) it “spent almost no time grappling with the his-
torical meaning of the Sixth Amendment’s jury trial 
right,”19 (2) it did not give due weight to the “Court’s long-
repeated statements that [the right] demands unanimity,”20 

(3) it did not take into account “the racist origins of [the] 
Louisian[a] and Orego[n] laws,”21 (4) it looked to the func-
tion of the jury-trial right,22 and (5) it engaged in “a breezy 
cost-benefit analysis” that, in any event, did not properly 

—————— 
do not join Part IV–A, but each of these Justices takes a position not
embraced by portions of the principal opinion that they join.  See ante, at 
2 (SOTOMAYOR, J., concurring in part) (disavowing principal opinion’s 
criticism of Justice White’s Apodaca opinion as “functionalist”); ante, at 
15–17 (KAVANAUGH, J., concurring in part) (opining that the decision in 
this case does not apply on collateral review).  And JUSTICE THOMAS 

would decide the case on entirely different grounds and thus concurs only
in the judgment.  See ante, at 1. 

18 See, e.g., National Federation of Independent Business v. Sebelius, 
567 U. S. 519 (2012); Williams v. Illinois, 567 U. S. 50 (2012); J. McIntyre 
Machinery, Ltd. v. Nicastro, 564 U. S. 873 (2011); McDonald v. Chicago, 
561 U. S. 742 (2010); Shady Grove Orthopedic Associates, P. A. v. Allstate 
Ins. Co., 559 U. S. 393 (2010); Baze v. Rees, 553 U. S. 35 (2008); Crawford 
v. Marion County Election Bd., 553 U. S. 181 (2008); Hamdan v. 
Rumsfeld, 548 U. S. 557 (2006); Medtronic, Inc. v. Lohr, 518 U. S. 470 
(1996); Richmond v. J. A. Croson Co., 488 U. S. 469 (1989); Bakke, 438 
U. S. 265; Gregg v. Georgia, 428 U. S. 153 (1976) (joint opinion of Stew-
art, Powell, and Stevens, JJ.). 

19 Ante, at 20. 
20 Ante, at 21. 
21 Ibid. 
22 Ibid. 
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weigh the costs and benefits.23 All these charges are
overblown. 

First, it is quite unfair to criticize Justice White for not
engaging in a detailed discussion of the original meaning of 
the Sixth Amendment jury-trial right since he had already
done that just two years before in his opinion for the Court 
in Williams v. Florida, 399 U. S. 78, 92–100 (1970).  In Wil-
liams, after examining that history, he concluded that the
Sixth Amendment did not incorporate every feature of the
common-law right (a conclusion that the majority, by the
way, does not dispute).  And in Apodaca, he built on the 
analysis in Williams.  Accordingly, there was no need to re-
peat what had been said before. 

Second, it is similarly unfair to criticize Justice White for 
not discussing the prior decisions that commented on jury 
unanimity. None of those decisions went beyond saying 
that this was a feature of the common-law right or cursorily
stating that unanimity was required.24  And as noted, Wil-
liams had already held that the Sixth Amendment did not 
preserve all aspects of the common-law right.

Third, the failure of Justice White (and Justice Powell) to 
take into account the supposedly racist origins of the Loui-
siana and Oregon laws should not be counted as a defect for 
the reasons already discussed.  See supra, at 4–5. 

Fourth, it is hard to know what to make of the function-
alist charge.  One Member of the majority explicitly disa-
vows this criticism, see ante, at 2 (SOTOMAYOR, J., concur-
ring in part), and it is most unlikely that all the Justices in
the majority are ready to label all functionalist decisions as 
poorly reasoned. Most of the landmark criminal procedure 
decisions from roughly Apodaca’s time fall into that cate-
gory. See Mapp v. Ohio, 367 U. S. 643, 654 (1961) (Fourth 
Amendment); Miranda v. Arizona, 384 U. S. 436, 444 

—————— 
23 Ante, at 13. 
24 See, e.g., Andres, 333 U. S., at 748; Thompson, 170 U. S., at 351. 
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(1966) (Fifth Amendment); Gideon v. Wainwright, 372 U. S. 
335, 344–345 (1963) (Sixth Amendment); Furman v. 
Georgia, 408 U. S. 238, 239 (1972) (per curiam) (Eighth
Amendment).25  Are they all now up for grabs?

The functionalist criticism dodges the knotty problem 
that led Justice White to look to the underlying purpose of
the jury-trial right.  Here is the problem.  No one questions 
that the Sixth Amendment incorporated the core of the 
common-law jury-trial right, but did it incorporate every 
feature of the right?  Did it constitutionalize the require-
ment that there be 12 jurors even though nobody can say 
why 12 is the magic number?  And did it incorporate fea-
tures that we now find highly objectionable, such as the 
exclusion of women from jury service?  At the time of the 
adoption of the Sixth Amendment (and for many years 
thereafter), women were not regarded as fit to serve as a 
defendant’s peers. Unless one is willing to freeze in place 
late 18th-century practice, it is necessary to find a principle
to distinguish between the features that were incorporated
and those that were not.  To do this, Justice White’s opinion
for the Court in Williams looked to the underlying purpose 
of the jury-trial right, which it identified as interposing a 
jury of the defendant’s peers to protect against oppression 
by a “ ‘corrupt or overzealous prosecutor’ ” or a “ ‘compliant, 
biased, or eccentric judge.’ ” 399 U. S., at 100 (quoting Dun-
can, 391 U. S., at 156). 

The majority decries this “functionalist” approach but
provides no alternative. It does not claim that the Sixth 
Amendment incorporated every feature of common-law 
practice, but it fails to identify any principle for identifying 

—————— 
25 Five Justices in Furman found that the Eighth Amendment imposes 

an evolving standard of decency, 408 U. S., at 255–257 (Douglas, J., con-
curring); id., at 265–269 (Brennan, J., concurring); id., at 309–310 (Stew-
art, J., concurring); id., at 312–314 (White, J., concurring); id., at 316, 
322–333 (Marshall, J., concurring), and our subsequent cases have done
the same. 

296



  
  

 

 

 
 
  

 
 

 

  

 
 

 

 
 
 
 

  
 

 

 
 

 

 

  

ALITO, J., dissenting 

the features that were absorbed.  On the question of jury 
service by women, the majority’s only answer, buried in a 
footnote, is that the exclusion of women was outlawed by 
“further constitutional amendments,” ante, at 15, n. 47, pre-
sumably the Fourteenth Amendment. Does that mean 
that the majority disagrees with the holding in Taylor v. 
Louisiana, 419 U. S. 522 (1975)—another opinion by
Justice White—that the exclusion of women from jury ser-
vice violates the Sixth Amendment? Id., at 531, 533–536.26 

Fifth, it is not accurate to say that Justice White based
his conclusion on a cost-benefit analysis of requiring jury
unanimity. His point, rather, was that what the Court had
already identified as the fundamental purpose of the jury-
trial right was not undermined by allowing a verdict of 11 
to 1 or 10 to 2. 

I cannot say that I would have agreed either with Justice
White’s analysis or his bottom line in Apodaca if I had sat 
on the Court at that time, but the majority’s harsh criticism
of his opinion is unwarranted. 

—————— 
26 The majority also notes that the Judiciary Act of 1789 pegged the 

qualifications for service on federal juries to those used in the State in
which a case was tried, ante, at 15, n. 47, but since all States barred 
women, see Taylor, 419 U. S., at 536, it is hard to see how the 1789 Act 
can provide a ground for distinguishing the common law’s requirement
of unanimity from its insistence that women were not fit to serve. 

Jury practice at the time of the founding differed from current prac- 
tice in other important respects. Jurors were not selected at random. 
“[P]ublic officials called selectmen, supervisors, trustees, or ‘sheriffs of
the parish’ exercised what Tocqueville called ‘very extensive and very 
arbitrary’ powers in summoning jurors.”  Alschuler & Deiss, A Brief His-
tory of the Criminal Jury in the United States, 61 U. Chi. L. Rev. 867, 
879–880 (1994).  And “American trial judges . . . routinely summarized 
the evidence for jurors and often told jurors which witnesses they found 
most credible, and why.”  Sklansky, Evidentiary Instructions and the 
Jury as Other, 65 Stan. L. Rev. 407, 454 (2013).  Any attempt to identify
the aspects of late 18th-century practice that were incorporated into the 
Sixth Amendment should take the full picture into account and provide 
a principle for the distinction. 
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What about Justice Powell’s concurrence?  The majority
treats Justice Powell’s view as idiosyncratic, but it does not 
merit that derision.  Justice Powell’s belief that the Consti-
tution allows the States a degree of flexibility in the inter-
pretation of certain constitutional rights, although not our
dominant approach in recent years, McDonald, 561 U. S., 
at 759–766, has old and respectable roots.  For a long time, 
that was the Court’s approach. See id., at 759–761.  Only
gradually did the Court abandon this “two-tier” system, see 
id., at 762–767, and it was not until Duncan, supra, at 154– 
158, decided just four years before Apodaca, that the Sixth 
Amendment jury-trial right was held to apply to the States 
at all. Justice Powell’s approach is also not without recent 
proponents, including, at least with respect to the Second 
Amendment, Justices now in the majority.27 

Even now, our cases do not hold that every provision of
the Bill of Rights applies in the same way to the Federal 
Government and the States. A notable exception is the
Grand Jury Clause of the Fifth Amendment, a provision 
that, like the Sixth Amendment jury-trial right, reflects the
importance that the founding generation attached to juries 

—————— 
27 As recently as 2010, prominent advocates urged us to hold that a 

provision of the Bill of Rights applies differently to the Federal Govern-
ment and the States. In McDonald, 561 U. S. 742, the city of Chicago 
and some of its amici argued that, despite our decision in District of 
Columbia v. Heller, 554 U. S. 570 (2008), States and cities should be 
given leeway to regulate the possession of a firearm in the home for self-
defense in accordance with the particular needs and desires of their citi-
zens.  561 U. S., at 753.  Although this argument did not prevail, four
Justices, some now in the majority, appeared to take that view. See id., 
at 927 (BREYER, J., joined by GINSBURG and SOTOMAYOR, JJ., dissenting) 
(observing that “gun violence . . . varies as between rural communities 
and cities” and arguing that States and cities should be free to adopt
rules that meet local needs and preferences); id., at 866 (Stevens, J., dis-
senting) (“The rights protected against state infringement by the Four-
teenth Amendment’s Due Process Clause need not be identical in shape
or scope to the rights protected against Federal Government infringe-
ment by the various provisions of the Bill of Rights”). 
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as safeguards against oppression. In Hurtado v. California, 
110 U. S. 516, 538 (1884), the Court held that the Grand 
Jury Clause does not bind the States and that they may 
substitute preliminary hearings at which the decision to 
allow a prosecution to go forward is made by a judge rather
than a defendant’s peers. That decision was based on rea-
soning that is not easy to distinguish from Justice Powell’s 
in Apodaca. Hurtado remains good law and is critically
important to the 28 States that allow a defendant to be
prosecuted for a felony without a grand jury indictment.28 

If we took the same approach to the Hurtado question that
the majority takes in this case, the holding in that case 
could be called into question.

The majority’s only other reason for overruling Apodaca
is that it is inconsistent with related decisions and recent 
legal developments. Ante, at 21; ante, at 2 (SOTOMAYOR, J., 
concurring in part).  I agree that Justice Powell’s view on 
incorporation is not in harmony with the bulk of our case
law, but the majority’s point about “recent legal develop-
ments” is an exaggeration. No subsequent Sixth Amend-
ment decision has undercut the plurality. And while 
Justice Powell’s view on incorporation has been further 
—————— 

28 See Ariz. Const., Art. 2, §30; Ark. Const., Amdt. 21, §1; Cal. Const., 
Art. I, §14; Colo. Rev. Stat. §16–5–205 (2019); Conn. Gen. Stat. §54–46
(2017); Haw. Const., Art. I, §10; Idaho Const., Art. I, §8; Ill. Comp. Stat.,
ch. 725, §5/111–2(a) (West 2018); Ind. Code §35–34–1–1(a) (2019); Iowa
Ct. Rule 2.5 (2020); Kan. Stat. Ann. §22–3201 (2007); Md. Crim. Proc. 
Code Ann. §§4–102, 4–103 (2018); Mich. Comp. Laws §767.1 (1979); Mo. 
Const., Art. I, §17; Mont. Const., Art. II, §20(1); Neb. Rev. Stat. §29–1601
(2016); Nev. Const., Art. I, §8; N. M. Const., Art II, §14; N. D. Rule Crim.
Proc. 7(a) (2018–2019); Okla. Const., Art II, §17; Ore. Const. (amended),
Art. VII, §§5(3)–(5); Pa. Const., Art. I, §10 (providing that “[e]ach of the 
several courts of common pleas may, with the approval of the Supreme
Court, provide for the initiation of criminal proceedings therein by
information”—a condition that has now been met in all counties); see also
42 Pa. Cons. Stat. §8931 (2015); S. D. Const., Art. VI, §10; Utah Const., 
Art. I, §13; Vt. Rule Crim. Proc. 7(a) (2018); Wash. Rev. Code §10.37.015 
(2019); Wis. Stat. §967.05 (2015–2016); Wyo. Stat. Ann. §7–1–106(a) (2019). 
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isolated by later cases holding that two additional provi-
sions of the Bill of Rights apply with full force to the States, 
see Timbs, 586 U. S., at ___ (slip op., at 2) (Eighth Amend-
ment’s Excessive Fines Clause); McDonald, supra, at 791 
(plurality opinion) (Second Amendment), the project of com-
plete incorporation was nearly done when Apodaca was 
handed down. See McDonald, supra, at 765, n. 13. 

While the majority worries that Apodaca is inconsistent 
with our cases on incorporation, the majority ignores some-
thing far more important: the way in which Apodaca is in-
tertwined with the body of our Sixth Amendment case law.
As I have explained, see supra, at 15, the Apodaca plural-
ity’s reasoning was based on the same fundamental mode 
of analysis as that in Williams, 399 U. S. 78, which had held 
just two years earlier that the Sixth Amendment did not 
constitutionalize the common law’s requirement that a jury 
have 12 members. Although only one State, Oregon, now 
permits non-unanimous verdicts, many more allow six-
person juries.29  Repudiating the reasoning of Apodaca will 
almost certainly prompt calls to overrule Williams. 

C 
Up to this point, I have discussed the majority’s reasons 

for overruling Apodaca, but that is only half the picture. 
What convinces me that Apodaca should be retained are the 
enormous reliance interests of Louisiana and Oregon.  For 
48 years, Louisiana and Oregon, trusting that Apodaca is 
good law, have conducted thousands and thousands of trials
under rules allowing non-unanimous verdicts.  Now, those 
States face a potential tsunami of litigation on the jury-
unanimity issue.

At a minimum, all defendants whose cases are still on 
direct appeal will presumably be entitled to a new trial if 
—————— 

29 See Ariz. Rev. Stat. Ann. §21–102 (2013); Conn. Gen. Stat. §54–82; 
Fla. Rule Crim. Proc. §3.270 (2019); Ind. Code §35–37–1–1(b)(2); Utah
Code §78B–1–104 (2019). 
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they were convicted by a less-than-unanimous verdict and 
preserved the issue in the trial court.  And at least in Ore-
gon, even if no objection was voiced at trial, defendants may 
be able to challenge their convictions based on plain error.
See Ore. Rule App. Proc. 5.45(1), and n. 1 (2019); State v. 
Serrano, 355 Ore. 172, 179, 324 P. 3d 1274, 1280 (2014). 
Oregon asserts that more than a thousand defendants 
whose cases are still on direct appeal may be able to chal-
lenge their convictions if Apodaca is overruled. Brief for 
State of Oregon as Amicus Curiae 12–13.30  The State also 
reports that “[d]efendants are arguing that an instruction 
allowing for non-unanimous verdicts is a structural error 
that requires reversal for all convictions, even for those for 
which the jury was not polled or those for which the jury
was unanimous.” Id., at 14. 

Unimpressed by these potential consequences, the major-
ity notes that we “vacated and remanded nearly 800 deci-
sions” for resentencing after United States v. Booker, 543 
U. S. 220 (2005), held that the Federal Sentencing Guide-
lines are not mandatory.  Ante, at 23. But the burden of 
resentencing cannot be compared with the burden of retry-
ing cases. And while resentencing was possible in all the 
cases affected by Booker, there is no guarantee that all the
cases affected by today’s ruling can be retried.  In some 
cases, key witnesses may not be available, and it remains
to be seen whether the criminal justice systems of Oregon 
and Louisiana have the resources to handle the volume of 
cases in which convictions will be reversed. 

These cases on direct review are only the beginning.
Prisoners whose direct appeals have ended will argue that
today’s decision allows them to challenge their convictions
on collateral review, and if those claims succeed, the courts 
—————— 

30 The majority arrives at a different figure based on the number of 
felony jury trials in Oregon in 2018, see ante, at 22–23, and n. 68, but it 
does not take 2019 into account.  And since we do not know how many
cases remain on direct appeal, such calculations are unreliable. 

301



   
 

  

 

 

  

 

 
 

 

 
 

  
 

 
 

 

 

 
 

 
 

ALITO, J., dissenting 

of Louisiana and Oregon are almost sure to be over-
whelmed. 

The majority’s response to this possibility is evasive.  It 
begins by hinting that today’s decision will not apply on col-
lateral review under the framework adopted in Teague v. 
Lane, 489 U. S. 288, 315 (1989) (plurality opinion).  Under 
Teague, “an old rule applies both on direct and collateral
review,” but if today’s decision constitutes a new procedural 
rule, prisoners will be able to rely on it in a collateral pro-
ceeding only if it is what we have termed a “watershed rule”
that implicates “the fundamental fairness and accuracy of 
the criminal proceeding.” Whorton v. Bockting, 549 U. S. 
406, 416 (2007).  Noting that we have never found a new 
rule of criminal procedure to qualify as “watershed,” the
Court hints that the decision in this case is likely to meet
the same fate. 

But having feinted in this direction, the Court quickly
changes course and says that the application of today’s
decision to prisoners whose appeals have ended should not 
concern us. Ante, at 23–24. That question, we are told, will 
be decided in a later case. Ibid. 

The majority cannot have it both ways.  As long as retro-
active application on collateral review remains a real possi-
bility, the crushing burden that this would entail cannot be
ignored. And while it is true that this Court has been chary 
in recognizing new watershed rules, it is by no means clear 
that Teague will preclude the application of today’s decision
on collateral review. 

Teague applies only to a “new rule,” and the positions 
taken by some in the majority may lead to the conclusion
that the rule announced today is an old rule.  Take the prop-
osition, adopted by three Members of the majority, that 
Apodaca was never a precedent. Those Justices, along with 
the rest of the majority, take the position that our cases es-
tablished well before Apodaca both that the Sixth Amend-
ment requires unanimity, ante, at 6–7, and that it applies 
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in the same way in state and federal court, ante, at 9. Thus, 
if Apodaca was never a precedent and did not disturb what
had previously been established, it may be argued that to-
day’s decision does not impose a new rule but instead 
merely recognizes what the correct rule has been for many 
years.

Two other Justices in the majority acknowledge that Apo-
daca was a precedent and thus would presumably regard
today’s decision as a “new rule,” but the question remains 
whether today’s decision qualifies as a “watershed rule.” 
JUSTICE KAVANAUGH concludes that it does not and all but 
decides—without briefing or argument—that the decision
will not apply retroactively on federal collateral review and 
similarly that there will be no successful claims of ineffec-
tive assistance of counsel for failing to challenge Apodaca. 
See ante, at 15–17 (opinion concurring in part).

The remaining Justices in the majority, and those of us 
in dissent, express no view on this question, but the major-
ity’s depiction of the unanimity requirement as a hallowed
right that Louisiana and Oregon flouted for ignominious
reasons certainly provides fuel for the argument that the 
rule announced today meets the test.  And in Oregon, the 
State most severely impacted by today’s decision, water-
shed status may not matter since the State Supreme Court
has reserved decision on whether state law gives prisoners 
a greater opportunity to invoke new precedents in state col-
lateral proceedings. See Verduzco v. State, 357 Ore. 553, 
574, 355 P. 3d 902, 914 (2015).31 

Whatever the ultimate resolution of the retroactivity
question, the reliance here is not only massive; it is con-
crete. Cf. Dickerson v. United States, 530 U. S. 428, 443 
—————— 

31 Under our case law, a State must give retroactive effect to any con-
stitutional decision that is retroactive under the standard in Teague v. 
Lane, 489 U. S. 288 (1989), but it may adopt a broader retroactivity rule. 
Montgomery v. Louisiana, 577 U. S. ___, ___ (2016); Danforth v. Minne-
sota, 552 U. S. 264, 275 (2008). 
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(2000) (reliance weighed heavily in favor of precedent 
simply because the warnings in Miranda v. Arizona, 384 
U. S. 436, had become “part of our national culture”).  In my
view, it weighs decisively against overruling Apodaca.

In reaching this conclusion, I do not disregard the interests
of petitioner and others who were convicted by a less-than-
unanimous vote. It is not accurate to imply that these de-
fendants would have been spared conviction if unanimity 
had been required. In many cases, if a unanimous vote had 
been needed, the jury would have continued to deliberate 
and the one or two holdouts might well have ultimately
voted to convict.32  This is almost certainly the situation in 
Oregon, where it is estimated that as many as two-thirds of 
all criminal trials have ended with a non-unanimous ver-
dict. See Brief for State of Oregon as Amicus Curiae 12. It 
is impossible to believe that all these cases would have 
resulted in mistrials if unanimity had been demanded. In-
stead, after a vote of 11 to 1 or 10 to 2, it is likely that de-
liberations would have continued and unanimity would
have been achieved. 

Nevertheless, the plight of defendants convicted by non-
unanimous votes is important and cannot be overlooked,
but that alone cannot be dispositive of the stare decisis 
question. Otherwise, stare decisis would never apply in a 
case in which a criminal defendant challenges a precedent 
that led to conviction. 

D 
The reliance in this case far outstrips that asserted in re-

cent cases in which past precedents were overruled.  Last 
Term, when we overturned two past decisions, there were 

—————— 
32 Studies show that when a supermajority votes for a verdict near 

the beginning of deliberations, a unanimous verdict is usually reached.
See generally Devine, Clayton, Dunford, Seying, & Price, Jury Decision
Making: 45 Years of Empirical Research on Deliberating Groups, 7 Psy-
chology Pub. Pol’y & L. 622, 690–707 (2001). 
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strenuous dissents voicing fears about the future of stare 
decisis. See Franchise Tax Bd. of Cal. v. Hyatt, 587 U. S. 
___, ___ (2019) (BREYER, J., dissenting); Knick v. Township 
of Scott, 588 U. S. ___, ___ (2019) (KAGAN, J., dissenting).  
Yet in neither of those cases was there reliance like that 
present here.

In Franchise Tax Board, the dissent claimed only the air-
iest sort of reliance, the public’s expectation that past
decisions would remain on the books.  587 U. S., at ___–___ 
(opinion of BREYER, J.) (slip op., at 12–13).  And in Knick, 
the dissent disclaimed any reliance at all. 588 U. S., at ___ 
(opinion of KAGAN, J.) (slip op., at 17).  The same was true 
the year before in South Dakota v. Wayfair, Inc., 585 U. S. 
___ (2018), where the dissent did not contend that any 
legitimate reliance interests weighed in favor of preserving 
the decision that the Court overruled.  Id., at ___–___ 
(opinion of ROBERTS, C. J.) (slip op., at 1–2).  And our unan-
imous decision in Pearson v. Callahan, 555 U. S. 223, 233 
(2009), found that no reliance interests were involved. 

In other cases overruling prior decisions, the dissents 
claimed that reliance interests were at stake, but whatever 
one may think about the weight of those interests, no one
can argue that they are comparable to those in this case. 

In Montejo v. Louisiana, 556 U. S. 778, 793–797 (2009), 
the Court abrogated a prophylactic rule that had been 
adopted in Michigan v. Jackson, 475 U. S. 625 (1986), 
to protect a defendant’s right to counsel during post-
arraignment interrogation.  The dissent did not claim that 
any defendants had relied on this rule, arguing instead that
the public at large had an interest “in knowing that counsel, 
once secured, may be reasonably relied upon as a medium
between the accused and the power of the State.”  Montejo, 
supra, at 809 (opinion of Stevens, J.).  This abstract inter-
est, if it can be called reliance in any proper sense of the
term, is a far cry from what is at stake here.

In Citizens United v. Federal Election Comm’n, 558 U. S. 
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310 (2010), where we overruled precedent allowing laws
that prohibited corporations’ election-related speech, we 
found that “[n]o serious reliance interests” were implicated, 
id., at 365, since the only reliance asserted by the dissent 
was the time and effort put in by federal and state lawmak-
ers in adopting the provisions at issue, id., at 411–412 
(Stevens, J., concurring in part and dissenting in part).  In 
this case, by contrast, what is at stake is not the time and 
effort of Louisiana and Oregon lawmakers but a monumen-
tal litigation burden and the potential inability to retry
cases that might well have ended with a unanimous verdict 
if that had been required. 
 Finally, in Janus v. State, County, and Municipal Em-
ployees, 585 U. S. ___ (2018), where we overruled Abood v. 
Detroit Bd. of Ed., 431 U. S. 209 (1977), we carefully consid-
ered and addressed the question of reliance, and whatever
one may think about the extent of the legitimate reliance in
that case, it is not in the same league as that present here. 
Abood had held that a public sector employer may require
non-union members to pay a portion of the dues collected 
from union members.  431 U. S., at 235–236.  In overruling
that decision, we acknowledged that existing labor con-
tracts might have been negotiated in reliance on Abood, but 
we noted that most labor contracts are of short duration, 
that unions had been on notice for some time that the Court 
had serious misgivings about Abood, and that unions could 
have insisted on contractual provisions to protect their in-
terests if Abood later fell.  Janus, supra, at ___–___ (slip op., 
at 44–47).33 

—————— 
33 The reliance in this case also far exceeds that in Arizona v. Gant, 556 

U. S. 332 (2009), where the Court effectively overruled a decision, New 
York v. Belton, 453 U. S. 454 (1981), that allowed a police officer to search 
the entire passenger compartment of a car if the officer had probable 
cause to arrest the driver or a passenger.  556 U. S., at 335.  Police de-
partments had trained officers in reliance on the Belton rule, see Gant, 
supra, at 358–360 (ALITO, J., dissenting), but the burden of retraining 

306



  
  

 

  

 
 

    

   

  
 

ALITO, J., dissenting 

By striking down a precedent upon which there has been
massive and entirely reasonable reliance, the majority sets 
an important precedent about stare decisis. I assume that 
those in the majority will apply the same standard in future 
cases. 

* * * 
Under the approach to stare decisis that we have taken 

in recent years, Apodaca should not be overruled.  I would 
therefore affirm the judgment below, and I respectfully
dissent. 

—————— 
cannot compare with conducting a large number of retrials and poten-
tially releasing defendants who cannot be retried due to post-trial events. 
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